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In 1894, the legislature of Ohio passed 
what is known as a ‘‘direct inheritance tax’’ 
law. The validity of that statute has re- 
cently been considered by the Supreme Court 
of Ohio, their conclusion being that it is un- 
constitutional. The reasons for this opinion 
are interesting as throwing light upon the 
legality of inheritance tax laws in general, 
and as pointing out to legislators in States 
where such enactments are in contemplation 
the fatally objectionable features of such acts. 

In view of the authorities it must be con- 
ceded, as the Ohio court says, that the gen- 
eral assembly has the power to pass an in- 
heritance tax for purposes of general revenue, 
unless prohibited by the constitution of our 
State. Properly understood, it is not the 
right to transmit, but the right and privilege 
to receive, that is taxed. The right to dis- 
pose of property during the lifetime of the 
owner cannot be separated from the property 
itself, and therefore to tax the right of dis- 
posal by contract in the lifetime of the owner, 
even though to take effect at his death, is to 
tax the property itself. But the right to dis- 
pose of the property by will or descent, tak- 
ing effect after the death of the owner, is not 
so closely connected with the right of prop- 
erty, and it is not so clear that such right 
may not be taxed. But when the right to 
receive the property is considered, it is clear 
that the right is distinct and separate from 
the property itself, and the State may tax this 
right to receive property, and this is so 
whether the property is disposed of by the 
owner during his lifetime or at his death. 
This right to receive property is under the 
control of the legislature, and it has the power 
to regulate and lay such burdens thereon as 
it may see fit, within the provisions of the 
constitution. To regulate by taxation or 
otherwise the privilege or right to receive 
property, is not in conflict with the first sec- 
tion of the bill of rights, which recognizes the 
inalienable right of acquiring, possessing, and 
protecting property. Were it otherwise, all 
our laws as to wills, descent, distribution, 
and conveyances would be unconstitutional. 
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It was urged before the Ohio court that the 
statute in question did not tax the right or 
privilege of receiving property, but taxes the 
property itself, and this was the view of one 
of the judges of the court, and while it was 
conceded by all parties that if the statute in 
question imposes a tax on property it is un- 
constitutional, a majority of the court were 
of the opinion that it is not a tax on property, 
but upon the right to receive property, and 
therefore the statute, as to that point, was 
upheld. 

It was next urged that if the statute im- 
poses a-tax only upon the right or privilege 
to receive property, as the taxation thereby 
imposed is for general revenue, it is in con- 
flict with the constitution, which provides 
that laws shall be passed taxing by a uniform 
rule all property according to its true value 
in money. The claim is that for purposes of 
general revenue property only can be taxed. 
After an examination of the cases the court 
pronounced such a contention unsound, and 
held that funds raised by the taxation of 
franchises, rights and privileges, may be ap- 
plied to purposes of general revenue or any 
other purpose authorized by statute, and that 
imposing the tax in question upon the right 
to receive property does not render the act 
unconstitutional. 

But the act was held unconstitutional and 
void because it exempted estates of $20,000 
and under from all taxation, and in case the 
estate exceeds $20,000 it taxes the entire es- 
tate without any exemption whatever, and 
also because large estates are taxed at a 
higher rate per cent. than smaller ones. 
These features, in the view of the court, were 
in derogation of the bill of rights which pro- 
vides for ‘‘equal protection and benefit.’’ If, 
they say, government is instituted for the 
equal protection and benefit of the people, it 
follows that laws which are passed under a 
government so instituted, must likewise be 
for the equal protection and benefit of the 
people. This statute fails to protect equally 
the people who exercise the right and privi- 
lege of receiving or succeeding to property. 
The right to receive the first $20,000 of an 
estate not exceeding that sum is protected 
from taxation, while the right to receive the 
first $20,000 of an estate exceeding that sum 
is taxed the sum of $200. This is not equal 
protection. Again, the right to receive $50,- 
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000 worth of property of an estate not ex- 
ceeding that sum is taxed $500, while the 
right to receive $50,000 of an estate exceed- 
ing that sum is $750. This is not equal pro- 
tection. The same may be said of the other 
gradations provided for in the statute. The 
right or privilege of receiving or succeeding 
to property is valuable in proportion to the 
value of the property received. It cannot be 
consistently said that the right to receive 
$20,000 is of no value, and that the right to 
receive $20,001 is of the value of $200.01. 

Again, he who uses the right or privilege 
of receiving property of the value of $20,001, 
and pays therefore a tax of $200.01, is not 
equally benefited for the tax paid as he who 
uses the same right or privilege of receiving 
property of the value of $20,000, without 
paying any tax whatever for the use of such 
right. 








NOTES OF RECENT DECISIONS. 


EMINENT DomMaIN—CONDEMNATION OF PRop- 
ERTY ALREADY ConDEMNED.—In Chattanooga 
Terminal Ry. Co. v. Felton, 69 Fed. Rep. 


280, the United States Circuit Court, for the 
Eastern District of Tennessee, considered the 
question as to the power to condemn prop- 
erty already condemned for the same purpose 
and in use by a corporation. This is some- 
times attempted to be justified under the plea 
of establishing a rival company for the pur- 
pose of a healthy competition. The question 
is quite different when the State grants fran- 
chises to a rival company, under which com- 
petition is established, which operates in- 
juriously to the older company. The right is 
now unquestioned when the older franchise is 
not, by the grant, made exclusive. ‘‘It is a 
well-established proposition,’’ said the court, 
‘that when property has already been con- 
demned, and is devoted toa public use, it 
may not be taken for exactly the same and 
no different or higher use than that for which 
it is already appropriated. This is the rule 
established by well-considered cases, in the 
absence of specific legislation, whose terms 
are such as to require a different interpreta- 
tion. When a franchise is granted with power 
to take or acquire property for public use, it 
is a fair and just implication that, while large 
sums are invested in the enterprise, it shall 





not be destroyed by another company armed 
with power to condemn for exactly the same 
use, and to take away the same business 
already done by the older company. This is 
inherently unjust, and is bad policy, as tend- 
ing to prevent solid and solvent enterprises in 
the State. Mobile & G. R. Co. v. Alabama 
Midland Ry. Co., 87 Ala. 501, 520, 6 South. 
Rep. 404; City of Ft. Wayne v. Lake Shore 
& M. S. Ry. Co., 32 N. E. Rep. 215, 
32 Am. St. Rep. 277; Illinois Cent. 
Ry. Co. v. Chicago, B. & N. R. Co., 
13 N. E. Rep. 140, 122 Ill. 473; Postal Tel. 
Cable Co. v. Norfolk & W. R. Co., 88 Va. 
920, 14S. E. Rep. 803; Groff v. Turnpike 
Co., 144 Pa. St. 150, 22 Atl. Rep. 834; Davis 
v. Railway Co., 87 Ga. 605, 13S. E. Rep. 
567; Appeal of Pittsburgh Junction R. Co. 
(Pa. Sup.) 6 Atl. Rep. 564, 9 Am. St. Rep. 
128; Appeal of Sharon Ry. Co. (Pa. Sup.) 
17 Atl. Rep. 234, 9 Am. St. Rep. 133; Fi- 
delity T. & S. V. Co. v. Mobile St. Ry. Co., 
53 Fed. Rep. 687; Lake Erie & W. R. Co. 
v. Board of Com’rs Seneca County, 57 Fed. 
Rep. 945; Minneapolis & St. L. Ry. Co. v. 
Minneapolis W. Ry. Co. (Minn.) 63 N. W. 
Rep. 1035; St. Louis, H. & K. C. Ry. Co. 
v. Hannibal U. D. Co. (Mo.) 28S. W. Rep. 
483; Lewis, Em. Dom., § 276; Rand, Em. 
Dom., §§ 97, 98. Cases may be found ap- 
parently holding otherwise, but where the re- 
sult does not depend on special legislation, 
such cases are not sound in principle, and 
should not be followed.”’ 





Unitep States MarsHau — LIaBILity ON 
Bonp—Trespass OF Dreputy.—The Supreme 
Court of Oklahoma decides in Dysart v. 
Lurty, 41 Pac. Rep. 724, that a United States 
marshal and the sureties on his official bond 
are not liable, in an action on such bond, for 
the acts of a deputy who seizes a stock of 
liquors, beer, and other goods without any 
writ or process, and without the knowledge, 
instructions, or assent of his principal, and 
not in the discharge of any duty imposed 
upon him by law as such officer. His acts, 
in such case, constitute a naked trespass, for 
which he alone is liable. The court says: 


The one question presented by this record and 
argued by counsel is whether or not the marshal is 
liable on his official bond for the acts of his deputy in 
seizing and damaging the property described in the 
complaint. It is not contended that the deputy seized 
the property by virtue of any process, or that any 
proceedings were pending to confiscate the property, 
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or that it had actually been forfeited to the United 
States. The deputy had a warrant for the arrest of 
one of the defendants on a criminal charge, and with- 
out any process, without any orders from his princi- 
pal, and without his knowledge, seized the liquors 
and other property, and took them away from appel- 
lant’s place of business. There seems to be consid- 
erable confusion, and some conflict, in the authorities, 
as to the liability of officers and their sureties for 
unauthorized acts of deputies. Itis generally con- 
ceded that, for acts done virtute officii, such persons 
will be held liable; but, as to acts done colore officit, 
the authorities are not harmonious. It is contended 
in this case that the seizure of this property was done 
colore officii, and that the marshal and his deputies 
are liable on the official bond. Acts done colore officit 
are such acts as the office gives no authority to per- 
form. The apparent conflict in the adjudicated cases 
exists more in the confusion of the application and 
use of terms than in the principles enunciated. 
Where an officer, while doing an act within the limits 
of his official authority, exercises such authority im- 
properly, or exceeds his official powers, or abuses an 
official discretion vested in him, he becomes liable on 
his official bond to the person injured. But where he 
acts without any process, and without the authority 
of his office, in doing such act he is not to be con- 
sidered an officer, but a personal trespasser. The 
weight of authority seems to support the doctrine 
that sureties on an official bond are only answerable 
for the acts of their principal while engaged in the 
performance of some duty imposed upon him by law, 
or for an omission to perform some such duty. 
Waymire v. State, 80 Ind. 67; Governor v. Perrine, 23 
Ala. 807: Com. v. Swope, 45 Pa. St. 535; Griffith v. 
Com., 10 Bush (Ky.), 281; Dorr v. Mickley, 16 Minn. 
20 (Gil. 8); Huffman vy. Kopplekom, 8 Neb. 344; State 
y. Mann, 21 Wis. 684; Turner v. Collier, 4 Heisk. 89; 
Thomas v. Browder, 33 Tex. 783; Boston vy. Moore, 3 
Allen, 126; Schloss v. White, 16 Cal. 65; People v. 
Pennock Co., 60 N. Y. 421. Difficulty often arises in 
determining whether the officer acting officially ex- 
ceeds his authority, or whether his acts must be re- 
garded as those of an individual. In the cases of Lam- 
mon v. Feusier, 111 U. 8. 17, 4Sup. Ct. Rep. 286, relied 
on by counsel for appellants, the Supreme Court of 
the United States held a United States marshal liable 
on his bond for seizing the property uf one upon a 
writ of attachment issued against the property of an- 
other. This case would seem to support the doctrine 
that an officer will be held liable for acts done colore 
officii, but the case only follows the weight of author- 
ity, which is practically unanimous that an officer 
who, in attempting to execute a valid writ, levies on 
the property of a third person, will be held liable for 
his acts. Heis then acting officially, under process 
apparently valid, and exceeds his authority, rather 
than acting without any authority. This case is not 
in conflict with the ruling of the Supreme Court of 
Kentucky in Com. v. Cole, 7 B. Mon. 250, wherein it 
was held that the sureties on a constable’s bond could 
not be held liable for money collected under false 
pretense of having executions in his hands, when in 
fact he had no such executions. In the latter case 
the officer was not acting officially; or within the au- 
thority of his office, and bis bondsmen had not under- 
taken to be responsible for his personal conduct. The 
general rule seems to be thatif the deputy is acting 
under a writ of process, and, while attempting to 
execute the process, he exceeds his authority, and 
commits a wrong, or fails to perform the duty im- 
posed upon him, his principal and the principal’s 





sureties will be liable for any damages arising from 
such acts or omissions, or if he is acting without pro- 
cess, and under the orders or instructions, or with the 
assent, of his superior, then the principal and sure- 
ties are liable. On the other hand, if the deputy as- 
sumes to act without process, or without the knowl- 
edge or assent of his principal, and performs unau- 
thorized acts, or commits a wrong, whether negligently 
or maliciously, he will be liable for a personal tres- 
pass, but his principal, and the bondsmen of the 
principal, are not liable. There are some exceptions 
to, and modifications of, these general rules, but, as 
general principles, they are in harmony with the 
weight of adjudicated cases. Seizing property with. 
out color of process, and without authority of law, 
does not render the sureties of an officer liable, but is 
a naked trespass. State v. Mann, 21 Wis. 684; Gerber 
v. Ackley, 37 Wis. 48. Where an officer, though he 
assumes to act as such, commits a wrong under cir- 
cumstances where the law does not impose upon him 
any duty to act at all, the wrong is not a violation of 
any official duty, and consequently is not embraced 
within the sponsorship of the surety. Hawkins vy. 
Thomas (Ind. App.), 29 N. E. Rep. 157. In the case 
of Holliman v. Carroll, 27 Tex. 23, the court held that, 
while a sheriff is officially liable for seizing the prop- 
erty of one person under an execution against an- 
other, he is not liable for seizing such property with- 
out any writ at all. The same principle is applied in 
case of Eaton v. Kelly, 72 N. C. 110; Kendall v. Ale- 
shire, 28 Neb. 707, 45 N. W..Rep. 167; and Clinton v. 
Nelson, 2 Utah, 284. This principle is applicable 
here. The deputy, Tillery, seized the property in 
question without any process; without any instruc- 
tions from, or knowledge of, his principal,—and not 
in the discharge of any duty imposed upon him by 
law. And when Tillery seized these goods he did so 
without authority of law, and without color of pro- 
cess, and it was his personal act, and not in the dis- 
charge of any official duty that his principal or their 
bondsmen had contracted that he should faithfully 
perform according to law. 





STaTUTE OF FrRaups—GuARANTY oF NoTE 
—ConTRACT—ConsIDERATION.—The Supreme 
Court of Minnesota decide in Peterson v. 
Russell, 64 N. W. Rep. 555, that when one 
not a party to a negotiable note, after 
it has been delivered to and while it is in the 
hands of the payee, indorses it in blank upon 
a valid consideration, for the purpose of as- 
suming the liability of guarantor, such act 
authorizes the payee to write over the signa- 
ture the contract of guaranty in full, and that 
being done, it is a sufficient note or memor- 
andum in writing to take the case out of the 
statute of frauds. The court says: 

What was the legal liability assumed by the defend- 
ant by signing his name in blank upon the back of 
this note, pursuant to his oral agreement to guaranty 
its payment? This is practically the only question in 
this case. It is perfectly manifest that by this irregu- 
lar indorsement he intended to become responsible to 
the payees for its payment, in some capacity, as 
maker, indorser, or guarantor. What liability one 


who is nota party toa negotiable instrument other- 
wise than by his indorsement of it, and who isin no 
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manner connected with the title to it or its transfer, 
assumes by signing his name in blank upon the back 
thereof, is a question upon which there is much con- 
fusion and weighty conflict in the adjudged cases. 
They cannot be harmonized, and we shall not attempt 
any analysis of them. In some States, notably in 
Massachusetts, the question has been put at rest by a 
statute to the effect that in all such cases, whether his 
name is placed upon the paper before its delivery to 
the payee or afterwards, the party shall be charged 
only as anindorser. This isa certain, practical, and 
desirable rule; and, if it had been adopted by the 
courts when the question first arose, it would have 
saved litigation and some lying. But we cannot now 
adopt the rule without disregarding well-settled prin- 
ciples and resorting to judicial legislation. The posi- 
tion of the name of such a party upon the paper is in 
itself one of ambiguity. Itis an irregular indorse- 
ment. and does not, without parol evidence as to when 
the indorsement was made and its purpose, indicate 
the relation of the indorser to the paper or the parties 
to it. He is not strictly an indorser, for the paper is 
not negotiated or title made through his indorsement; 
hence there isa pretty general agreement of the au- 
thorities that parol evidence is admissible, as between 
the original parties, to show the relation of such party 
to the paper, and to fix his liability as maker, indorser, 
or guarantor, according to the intention of the parties. 
Rey v. Simpson, 1 Minn. 380 (Gil. 282), 22 How. 341; 
Kern vy. Von Phul,7 Minn. 430 (Gil. 341); Good vy. 
Martin, 95 U. S. 90; Coulter v. Richmond, 59 N. Y, 
479; Tied. Com. Paper, § 270; 1 Daniel, Neg. Inst. §$§ 
710, 711. In case of regular indorsement—that is, 
where the paper is first indorsed by the payee—the 
law attaches a definite liability to the act, and parol 
evidence is not admissible to vary it. Knoblauch v. 
Foglesong, 38 Minn. 352, 37 N. W. Rep. 586; Farwell 
y. Trust Co., 45 Minn. 495,48 N. W. Rep. 326. This 
rule, however, does not apply to an irregular indorse- 
ment, except that this court has held that where it is 
once shown by parol evidence that the name of an 
apparent stranger to the paper was signed upon the 
back of it before its delivery to the payee, to induce 
acceptance, he will be held as an original maker, and 
suca evidence is not competent to show that he in- 
tended to charge himself as indorser only. Peckham 
vy. Gilman, 7 Minn. 446 (Gil. 355); Robinson v. Bartlet, 
11 Minn. 410 (Gil. 302). We have also held that where 
such an indorsement is made for a valuable considera- 
tion, after the delivery of the paper to the payee, but 
while itis in his hands and before its maturity, and 
the payee subsequently indorses it to a bona /Jide 
holder, the party making the irregular indorsement 
will, in favor of such holder, be held as an indorser. 
Buck y. Hutchins, 45 Minn. 270,47. N. W. Rep. 808. 
Except as limited in these cases, the general rule that 
parol evidence is admissible to ascertain the intention 
of the parties to an irregular indorsement is in force 
in this State; and such evidence was properly re- 
ceived in this case to show the actual relation the de- 
fendant agreed to and did assume with reference to 
the note in question. 

This leaves only the question of the statute of frauds 
to be considered. The defendant’s contract of guar- 
anty was acollateral one to answer forthe debt of 
another, and must, to enable the plaintiffs to enforce 
it, be evidenced by a note or memorandum in writing 
expressing the consideration. The signature of the 
defendant alone on the back of the note is not suffi- 
cient. Moor vy. Folsom, 14 Minn. 340 (Gil. 260). As. 
suming the facts which the evidence tends to estab- 
lish, we have a case where the defendant, for a valid 





consideration, agreed to guaranty the payment ofa 
note then past due, and still in the hands of the payees, 
His contract excludes the idea that he intended to be 
held only as an indorser, and, in execution of his con- 
tract, he writes his name upon the back of the note, 
and leaves it with the payees, who overwrite his 
signature, witb the actual contract he has made, which 
satisfies in form the statute of frauds. The question, 
then, in its last analysis, is one of agency only. The 
actual contract is proved for the pun pose of showing 
the authority to overwrite the signature. Were the 
payees authorized to thus overwrite the signaturé? 
The question is an open one in this State, although 
the case of Moor vy. Folsom seems to indicate that an 
affirmative answer should be given to the question, 
but the opinion expressly disclaims any purpose to 
so decide. It was a matter of indifference who wrote 
out the formal contract of guaranty after the minds 
of the parties had met, the contract made and the de- 
fendant had signed his name on the back of the note. 
The writing was only the evidence of what the parties 
had done. The defendant’s signature to .t was the 
material thing. He could sign his name in blank, and 
authorize the payees or any one else to write his con- 
tract over his signature. It was not necessary that 
the authority to do so should be in writing or ex- 
pressly given, if clearly indicated by his acts. 

In the light of the law and commercial usage, there 
can be but one reasonable inference to be drawn from 
the defendant’s actin delivering his blank indorse- 
ment tothe payees in execution of his contract of 
guaranty. Such act was authority to them to write 
over his signature anything that was consistent with 
his undertaking to guaranty the paper. We are of 
the opinion upon principle and authority, and so de- 
cide, that where one not a party to a negotiable note, 
after it has been delivered to and while it is in the 
hands of the payee, indorses it in blank, upon a valid 
consideration, for the purpose of assuming the liabil- 
ity of a guarantor, such act authorizes the payee to 
write over the signature the contract of guaranty in 
full, and, that being done, it is a sufficient note or 
memorandum in writing to take the case out of the 
statute of frauds. Beckwith v. Angell, 6 Conn. 315; 
Ulen vy. Kittredge, 7 Mass. 233; Tenney v. Price, 4 
Pick. 3885; Webster vy. Cobb, 17 Ill. 459; Chaddock v. 
Vanness, 35 N. J. Law, 517; Harding v. Waters, 6 Lea, 
824; 1 Brandt, Sur. § 176, and notes; Tied. Com. 
Paper, § 270. Such was the rule in the State of New 
York at one time, and it is still the law of thit State 
that, where the paper is not negotiable, the holder 
may overwrite the indorser’s name with a contract of 
guaranty or that of a maker, according to the inten- 
tion of the parties. Richards v. Warring, 40 N. Y. 
576; Cromwell v. Hewitt, 40 N. Y. 491. 





CreMETERY AssociaATION—ILLEGAL D.SINTER- 
MENT—TREsPAss—DamaGes.—In Thirkfeld v. 
Mountain View Cemetery Association, 41 
Pac. Rep. 564, before the Supreme Court of 
Utah, which was a suit against a cemetery 
association for disinterring the body of plaint- 
iff’s child from one of its lots, it appeared 
that the defendant sold the lot to plaintiff for 
full value, executing to him a deed; that de- 
fendant had previously sold the same lot to 
another person, but had executed no deed of 
it; that the first purchaser, discovering the 
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interment shortly after it had been made, re- 
quested, and defendant promised, to have the 
body removed; that, more than a year after- 
wards, the defendant disinterred the child, 
reinterring it in an adjoining lot; that de- 
fendant never notified plaintiff that the re- 
moval would have to be made. It was held 
that punitive damages were properly allowed 
on the ground that the defendant, in thus 
recklessly disregarding plaintiff’s right, com- 
mitted a willful trespass. The court said in 
part: 


From an examination of the evidence in this case, 
the conclusion isirresistible that the trespass was will- 
ful, being characterized by a wanton and reckless 
disregard of the rights of the plaintiff. The defend- 
ant is therefore liable for full compensation in dam- 
ages, and, in estimating the damages, the jury had a 
right to take into consideration, not only the injury 
to the property, which was comparatively trifling, but 
also the injured feelings of the plaintiff. We have 
been cited to no law which relieves the defendant 
from the consequences of his willful act, or requires 
the mental sufferings of the plaintiff to be disregarded. 
In such a case aggravated damages are allowable be- 
cause of the wantonness of the injury, which might 
have been averted by ordinary regard for human 
feelings or mental suffering. We conclude, therefore, 
that the instruction complained of was proper, under 
the circumstances of this case. We are aware that 
by some writers, and in some of the cases, the doc- 
trine of exemplary damages has been questioned, and 
that in others the term is held to signify no more 
than a liberal extension of compensation for the 
wrong done, or the mental suffering induced thereby; 
but by the great weight of authority, in the cases of tort 
or trespass, where the injury has been wanton and 
malicious, or the result of gross negligence, or of a 
reckless disregard of the rights of others, equivalent 
to an intentional violation of them, the rule is that 
exemplary or vindictive damages may be awarded in 
aggravation of the actual damages occasioned by the 
injury. And this is so at common law as wellas by 
statute. In Day v. Woodworth, 13 How. 363, Mr. 
Justice Grier said: ‘‘It is a well-established principle 
of the common law that in actions of trespass, and all 
actions on the case for tort, a jury may inflict what are 
called ‘‘exemplary,” “punitive,” or “‘vindictive” dam- 
ages upon a defendant, having in view the enormity 
of his offense rather than the measure of compensa- 
tion to the plaintiff. We are aware that the pro- 
priety of this doctrine has been questioned by some 
writers; but, if repeated judicial decisions for more 
than a century are to be received as the best exposi- 
tion of what the law is, the question will not admit of 
argument. Suth. Dam. §§ 391, 392, 395; 2 Greenl. 
Ey. §§ 266, 267; Railway Co. vy. Harris, 122 U. S. 597,7 
Sup. Ct. Rep. 1286; Meagher v. Driscoll, 99 Mass. 281; 
Railway Co. v. Beckwith, 129 U. S. 26, 9 Sup. Ct. Rep. 
207; Brewer v. Dew, 11 Mees. & W. 625; Nagle v. Mul- 
lison, 34 Pa. St. 48. 





ReL_eEaseE—InsuraANcE—Po.icy. —The Su- 
preme Court of Washington, in the case of 
Sanford vy. Royal Ins. Company, exhaustively 
reviewed the authorities upon the subject of 





fraud as vitiating a release, the court hold- 
ing that one can sue on a policy without first 
bringing suit to set aside a release thereof 
claimed to have been obtained by fraud. 
Such question may be litigated in the same 
action and that one who sues ona policy 
need not, before attacking as fraudulent a 
release thereof, set up as a defense, restore 
the consideration obtained for the release. 
It is enough that the. judgment provides for 
such restoration, especially where it is appar- 
ent that a tender would have been rejected. 
The court says: 


The next question for consideration is whether the 
action could be maintained until the release and so- 
called “‘settlement” had been canceled by a decree in 
equity. Upon the proposition here stated the au- 
thorities are conflicting. We believe, however, that 
to permit the action to be brought in the present form, 
and all of the rights of the parties to be determined 
and adjusted therein, best harmonizes with the spirit 
of our code system. The right todo so is upheld in 
O’Brien v. Railway Co. (Iowa), 57 N. W. Rep. 425; 
Steel Co. v. Copple (Ky.), 22S. W. Rep. 323; Butler 
v. Railroad Co., 88 Ga. 594,15 S. E. Rep. 668; Shea- 
non vy. Insurance Co., 83 Wis. 507, 58 N. W. Rep. 878; 
O’ Neil v. Iron Co., 63 Mich. 690, 30 N.W. Rep. 688; Bean 
v. Railroad Co., 107 N. C. 781, 12 8S. E. Rep. 600; Rail- 
way v. Higgins, 44 Ark. 293; Lusted v. Railway Co., 
71 Wis. 391, 36 N. W. Rep. 857; Railway Co. v. Lewis, 
109 Ill. 120; Railroad v. Doyle, 18 Kan. 58; Packet Co. 
v. Defries, 94 Ill. 598; Bussian v. Railway Co., 56 Wis. 
825,14 N. W. Rep. 452. In the last case cited the 
court say: “It is claimed by the learned counsel for 
the appellant that the release given by the plaintiff 
pending the action was a complete defense to the ac- 
tion, and that there was no evidence in the case which 
would justify either the court or juryin setting 
it aside for fraud, misrepresentation, or any other 
cause. The learned counsel takes the ground that 
the release can only be impeached by a proceeding in 
equity, and thatif the submission of the question to 
the jury was proper for any purpose, it should be 
held that it was simply for the purpose of aiding the 
court in the determination ofthe question of fraud, 
and that their verdict should have no more conclusive 
effect than a verdict of ajury upon any other issue of 
fact in an equitable action. We think the learned 
counsel is in error in regard tothe practice. If the 
release was obtained by fraud or misrepresentation, 
then it is void, and that question could always be 
tried in a court at law before the adoption of the Code. 
Chitty, in his work on Pleadings, says that toa plea 
of release it is proper to reply that “tthe release was 
obtained by fraud.” 2 Chit. Pl. (16th Am. Ed.), 455. 
Also 1 Chit. Pl. 692, 693, and note d. The Supreme 
Court of Missouri divided upon this question in the 
recent case of Girard vy. Car Wheel Co. (decided June 
19, 1894), 27S. W. Rep. 648, a majority of the court 
holding that resort to equity to cancel the release 
need not be made prior to maintaining the action at 
law. From the opinion of Mr. Justice Barclay in that 
case we quote: ‘‘Defendant’s first proposition is that 
this action for damages is not maintainable, because 
the release has not been set aside by a decree in 
equity; in other words, it is claimed that the paper in 
question is a complete defense at law tothe cause of 
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action to which it relates,no matter how the paper 
may have been obtained. This position has been de- 
fended with much ability, but no resources of counsel 
are sufficient to conceal its inherent weakness. * ° 

The paper in question is, in contemplation of law, 
nothing more than the form of a contract; and, on 
finding that the substance which should give life to 
au obligation is wanting, the court may cast aside the 
form, and proceed to judgment, notwithstanding the 
fraud which may have brought the verisimilitude of 
an obligation into existence. Hartshorn v, Day, 19 
How. Sil. ° ° A court of law, upon ascertaining 
such a fraud, may properly pass over it to the con- 
clusion which it considers to be just; thus, in effect, 
discarding the fraud as an obstacle to the exercise of 
its jurisdiction.” From the concurring opinion of 
Mr. Justice MacFarlane in the same case we quote: 
“This leaves simply the question whether the reply 
properly putinissue the validity of the release; or, 
in other words, whether a release of the character of 
this one can be avoided, in an action at law, on the 
ground of fraud, charged inthe reply to the answer 
of defendant setting it up in bar of plaintiff’s action. 
Defendant insists that it is a complete bar until can- 
celed by the decree of a court of equity. It is un- 
doubtedly true that fraud was one ofthe original 
heads of equity jurisdiction, ‘but,’ says Blackstone, 
‘every kind of fraud is equally cognizable in a court of 
law, and some frauds are cognizable only there; as 
fraud in obtaining a devise of lands.’ 2 Bl. Comm. 
431. ‘Courts of equity and courts of law havea con- 
current jurisdiction to suppress and relieve against 
fraud.’ Lord Mansfield, in Bright v. Eynon,1 Bur- 
rows, 396. This principle has received recognition 
and approval by this court from the decision of Mont- 
gomery v. Tipton, 1 Mo. 446, to that of Clough v. Hol- 
den, 115 Mo. 336, 21 S. W. Rep. 1071. * The 
principal ground of objection urged to the right to 
raise the question of fraud by reply is thatsucha 
course of proceeding permits questions of fraud to be 
tried by a jury, instead of a chancellor, and the recis- 
sion of a release to be obtained upon evidence which 
would have been insufficient in a court of equity. But 
this objection can be urged with equal plausibility to 
pleading fraud by answer, which, it is conceded, may 
be done. When we keep in view the fact that courts 
of law have jurisdiction to relieve against fraud, it 
would seem to follow logically that its jurisdiction 
may be exercised to relieve against a fraudulent con- 
tract pleaded as a defense, as well as against a fraud- 
ulent contract which is made the subject-matter of 
the suit. It would seem wholly unnecessary and op- 
pressive to drive a plaintiff to another jurisdiction for 
relief against a defense * * * when the forum, 
baving all the parties before it, has concurrent juris- 
diction of the same subject-matter.” This view is, 
we think, supported by what is said in the case of 
New York Cent. Ins. Co. v. National Protection Ins. 
€o.,14 N. Y. 85, although it must be admitted that 
upon the question we are now considering the court 
of appeals of that State have held contrary to the con- 
clusion which we have reached. In that case the 
learned Chief Justice Denio says: ‘‘As the courts of 
the State are now constituted, they apply legal and 
equitable rules and maxims indiscriminately in every 
case. In asuit which could not formerly have been 
defended at law, but as to which the defendant would 
have been relieved in equity, he can now have the 
like reliefin the first action. * * * It was always 
theoretically unreasonable * * * that in one branch 
of the judiciary the court should hold that the party 
prosecuted had no defense, while in another branch 





the judges should decide that the plaintiff had no 
right to recover. The authors of the Code, aiming at 
greater theoretical perfection, have abolished the 
anomaly; and now, when an action is prosecuted, we 
inquire whether, taking into consideration all the 
principles of law and equity bearing upon the case, 
the plaintiff ought to recover.” 

Under the Code of this State, legal and equitable 
rights or administered by one court and in one form 
of proceeding, and we venture to assert that the ten- 
dency of modern authority, as a result, we believe, 
of the extension of the code system, supports the 
view of this question which we have herein expressed, 
and which we are constrained to adopt. And this 
brings us to the third principal contention, viz. that 
the release could not be attacked for fraud or other- 
wise until respondent had restored to the appellant 
the consideration received therefor. This is some- 
what intimately connected with the preceding ques- 
tion, and many of the authorities above cited also 
hold that it is not necessary for plaintiff to pay back, 
or cffer to pay back, the money received at the time 
of signing the release as a condition precedent to his 
right to sue upon his claim for loss or damages, where 
the judgment songht will accomplish this result. In 
many of the cases so citeditis held to be sufficient 
that upon the trial the jury were permitted to give 
the defendant credit for the money paid at the 
time the release, so called, was executed. 
Railroad v. Doyle, supra; O’Brien v. Rail- 
way Co., supra; O’Neil v. Iron Co., supra. 
In Sheanon v. Insurance Co., supra, itis said that: 
“The $450 being credited upon the recovery of the 
full: amount, the company cannot complain that said 
sum was not tendered or paid back before the com- 
mencement of the action as a condition of recovery.” 
In Harris v. Society, 64 N. Y. 196, the court says: “In 
Allerton vy. Allerton, 50 N. Y. 670, this court held that 
the rule that be who seeks to rescind an agreement 
upon the ground of fraud must place the other party 
in as good a condition as that in which he was when ° 
the agreement was made, is satisfied if the judgment ' 
asked for will accomplish that result, and in such 
case no offer to return that which was received is 
necessary. It is true, in the case cited the plaintiff 
had brought the action claiming that there was fraud, 
and that the contract was void; but the principle is 
equally applicable where the defendant asserts that 
the contract was fraudulent and void. ‘The 
law looks tothe result, and not the means.’ It was 
also remarked that the reason of the rule is that the 
party shall not retain the thing which is the subject 
of the contract, and, on his action, recover the price 
paid for it, or retain the price paid, and, on his ac- 
tion, recover the thing; and that this reason is satis- 
fied when the claim made and the judgment sought 
by the plaintiff will leave with the defendant all that 
he parted with, and thus put him in as good plight as 
at the time of the agreement.’”? This view is sup- 
ported in the more recent case of Berry v. Insurance 
Co., 182 N. Y.49, 830 N. E. Rep. 254: ‘One who at- 
tempts to rescind a transaction on the ground of 
fraud is not required to restore that which, in any 
event, he would be entitled to retain, either by virtue 
of the contract sought to be set aside or of the orig- 
inal liability.” Kley v. Healy, 127 N. Y. 555, 28 N. E. 
Rep. 593; Fisher v. Bishop, 108 N. Y. 25, 15 N. E. Rep. 
881. Counsel for appellant, in their very able and ex- 
haustive brief, concede that in suits in equity, where 
a bill is filed for a rescission, a restoration of the con- 
sideration received is not necessary before suit, it be- 
ing sufficient that such restoration be provided for by 
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the judgment. Such being the rule in equity, it would 
seem to follow as aresult of our holding upon the 
preceding question that the rule is applicable to the 
case at bar. The only consideration which appellant 
claims was paid to respondent’s assignors for the re- 
lease was the premium note and one vollar. Con- 
cerning the payment of the “one dollar,’ expressed 
in the release, the evidence showed that it was not 
paid or mentioned in the talk leading up to the set- 
tlement, but on the morning following the sum of $10 
was handed to the younger Harford by the adjuster, 
Fuller, who says that he then told Harford it was the 
amount due upon the 10 policies. Harford testified 
that he did not understand that it had anything to do 
with the surrender ofthe policies; that the adjusters 
had occupied their banking office for a period of 
about 10 days, having a key to the same during the 
time that they were at work upon the adjustment of 
the fire losses, and that he understood that the $10 
was to be considered as compensation for the use so 
made of their office. But we thinkit matters little 
which view is adopted. Before entering judgment in 
this case the respondent remitted and appellant had 
credit in the judgment for the full amount of the 
premium note and the $10 additional; hence we think 
that the case falls squarely within the rule announced 
in the foregoing decisions. Then, too, the attitude of 
the appellant throughout as well as before the litiga- 
tion, and its plea of release, indicate very clearly that 
any tender or repayment would have been useless. 
“Tt has been decisively held in other cases that no 
preliminary tender can be insisted upon as a bar to 
legal action where the facts show that the tender 
would have been rejected.”’ Girard v. Car-Wheel 
Co., supra. See, also, Deichmann vy. Deichmann, 49 
Mo. 107; Bigelow, Frauds (1888), p. 424. The evi- 
dence shows, and it is admitted by the appellant, that 
on the morning succeeding the execution of the so- 
called “release” a demand was made fora return of 
the policies by the younger Harford. The conduct of 
the adjuster, Fuller, upon whom this demand was 
made, was such as to make it clearly apparent that it 
would have been entirely useless and unavailing to 
have offered or tendered the premium note. The 
judgment in this case fully protects the appellant, and 
that, we think, is the controlling consideration. 








THE MALICIOUS 
AN ORDINARY 


THE ACTION FOR 
PROSECUTION OF 
CIVIL ACTION. 


as herein 
used includes only those civil actions in 
which no special proceedings are had, 7. e., in 
which no such proceedings as arrest, impris- 
onment or other restraint of personal liberty, 
or attachment, injunction or other restraint of 
or interference with property. Bothin England 
and the United States the law is well settled 
that an action will be sustained for maliciously 
and without reasonable and probable cause 
procuring the arrest of the plaintiff, or hold- 
ing him to bail, or instituting proceedings to 
adjudge him insane, or attaching his property, 
or instituting proceedings to declare him a 


The term ‘‘ordinary civil action’’ 





bankrupt or otherwise réstraining his per- 
sonal liberty, or interfering with the use or 
possession of his property by any judicial 
proceedings whatsoever.' It is also well set- 
tled law in England that no action will be 
sustained for prosecuting maliciously and 
without reasonable and probable cause an 
ordinary civil action.? Various reasons are 
advanced by text writers and judges for the 
English rule of law above stated. It is argued 
by some that litigation must end somewhere, 
but that if each successful defendant in a civil 
suit is thereupon allowed to turn about and 
bring an action against the former plaintiff 
for malicious prosecution, and so ad infinitum 
that there would be no end to such vexatious 
litigation and that the courts would be over- 
crowded. Others suggest that the damages 
sustained by one who is compelled to devote 
his time and money in the defense of a civil 
suit are not such damages as the law will 
recognize, while others hold that the courts 
should be freely accessible to all to assert 
their claims without restraint or fear of lia- 
bility for prosecuting a losing suit. But 
such reasoning is superficial and inadequate, 
even to the extent of utterly failing to sup- 
port in the slightest degree the English rule 
in question. The idea that vexatious litiga- 
tion would be increased by allowing an action 
for the malicious prosecution of an ordinary 
civil action is undoubtedly erroneous, be- 
cause the action is not allowed unless the 
previous action was brought maliciously and 
without reasonable and probable cause. 
Both malice and want of reasonable and prob- 
able cause must be proved before the action 
will be sustained. Again, if the action for 
malicious prosecution of an ordinary civil ac- 
tion is sustained it would have the tendency 
to decrease vexatious litigation rather than 
increase it, for then an individual would not 
be at liberty to use the courts as a tovl with 
which to work his ill will upon an enemy. 
To say that the damages sustained in defend- 
ing an ordinary civil suit brought maliciously 
are not such damages as the law will recog- 
nize is to utterly avoid the question at issue. 
The time necessarily expended in arranging 
a defense, procuring witnesses and counsel, 


1 See Webb’s Pollock on Torts, 400; Stephen’s Ma- 
licious Prosecution, 20, 26; American & a En- 
cyclopedia of Law, vol. 14, p. 32. 

2 See Clerk & Lindsell’s Law of Torts, 520; Pollock’s 
Law of Torts, second ed., 278. 
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and money expended in travel and attorney 
fees, are as actual and direct as are any 
damages recognized by law. It is even argued 
by some that indirect and consequential dam- 
ages as loss of credit should also be consid- 
ered. Neither would the allowance of this 
action in any way retard the free and unre- 
strained access to the courts for all proper 
purposes. The courts would be as acces- 
sible as ever to the honest plaintiff. Only 
the plaintiff actuated by malice need fear, 
and he only when his cause is also ground- 
less. There remains only one other argu- 
ment found in the books in support of the 
English rule, which is the only reasonable 
one and probably is the true ground upon 
which the rule is founded. Previous to the 
statute of 52 Henry III (1277), the plaintiff, 
in England, who prosecuted a losing suit, 
was amerced or fined for bringing his ground- 
less suit. This fine or the amount of the 


amercement was largely in the discretion of 
the court, and one who prosecuted a vexatious 
suit or instituted a suit maliciously was prob- 
ably held to a heavier fine or amercement pro 
falso clamore. Since the statute of 52 Henry 
III, the plaintiff who prosecutes a losing suit 


is held to pay heavy costs. These costs are 
in excess of the costs usually allowed in the 
United States, as they include besides the or- 
dinary costs allowed here the attorney and 
witness fees, together with the honorarium or 
counsel fees, which latter is an indefinite 
amount allowed the defendant for the defend- 
ing of the case in court as counsel fees, and 
might be a greater or less amount according 
to the aggravation of the plaintiff’s wrong. 
Thus it was the policy of the English law 
to punish by amercement at first, and later 
by heavy costs, the plaintiff who brought a 
malicious suit, without probable cause, in the 
first instance, without waiting for a second 
suit to be brought by the injured party. In 
this way the English remedy is summary and 
certain. Every offender is punished forth- 
with without the uncertainty of awaiting the 
bringing of a second action by the injured 
defendant. In other words, the English pol- 
icy has been and is to entrust the remedy for 
the bringing of a malicious suit to the courts 
rather than to the injured defendant, and it 
is enforced by way of a fine or amercement 
or in more modern times by costs. In Amer- 
ica the reasons for the English rule, however, 





fail. Here we have provided no punishment, 
either by fine or amercement, or costs as they 
have in England. True we do allow costs in 
favor of the successful defendant but not 
such costs as are allowed in England where 
are allowed costs much in excess of any such 
allowance in this country. As our conditions 
thus differ from those of England to the ex- 
tent that the reasons which support the En- 
glish rule do not apply here we cannot look 
to the English decisions for authority upon 
this action to determine the rule in this coun- 
try. The reasons for the English rule having 
failed here there is much cause to believe 
that the rule itself must fail also. The Amer- 
ican law on this subject is not well settled 
and until quite recently the weight of author- 
ity, following the English rule, blindly, was 
against allowing the action. No text writer 
has thoroughly treated the subject with 
particular reference to this country. The 
most recent decisions are to be found 
in the 21 Amer. L. R. 287 and 353, by 
John D. Lawson in 1882, at which time he 
found the weight of authority against allow- 
ing the action but concluded that the weight 
of reason allowed the action. Since that ar- 
ticle was written several decisions have been 
rendered in the various States which at least 
tend to fix the rule in favor of the action. We 
have taken the pains to look up all of the de- 
cisions in the various States of the Union on 
this subject, a brief review of which we be- 
lieve make clear the present condition of the 
American law on this subject. 

Obiter Dictum Opposed to the Action.—In 
our search we have been able to find four 
cases giving obiter remarks against allowing 
the action in question. In Taylor v. Wilson® 
(1795), the court uses the following language: 
‘‘No action lies to recover the expenses to 
which a party has been put by being im- 
properly sued.”’ But it does not appear in 
this case that the improperly brought suit 
was brought maliciously. 

A similar case in the same State arose in 
1806, Woodmansie v. Logan,‘ in which we 
find: ‘‘Now, it is clearly established in our 
books, that for commencing a civil action, 
though without probable cause, no action on 
the case for a malicious prosecution will lie. 
Every man is entitled to come into a court of 
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justice and claim what he deems to be his 
right; if he fails, he should be amerced (ac- 
cording to the old principle) for his false 
claim, and the defendant is entitled to his 
costs; and with these he must be content.’’ 

The case of Gorton v. Brown’ (1862), con- 
tains the following obiter language: ‘‘Such 
actions, except where an arrest is charged, 
are not favored by the courts, and ought not 
to be, for in a litigious community every suc- 
cessful defendant would bring his action for 
a malicious prosecution, and the dockets of 
the courts would be crowded with such suits.”’ 
A later Illinois decision, however, holds to 
the contrary and supports an action for the 
malicious prosecution of an ordinary civil 
action.® Obiter remarks are also to be found 
in McNamee v. Minke.’ 

Decisions Holding that the Action will not 
Lie.—We find seven cases holding directly 
that the action will not lie. The earliest 
American case, and also one of the best cases 
denying the action, is Potts v. Imly® (1816), 
in which the court was divided, standing two 
to one in favor of the action. The court 
held: ‘‘Formerly the amercement, now the 
costs, are the only penalty the law has given 


against the plaintiff for prosecuting a suit in 
a court of justice, in the regular and ordi- 
nary way, even though he fail in such prose- 


eution. The courts of law are open to every 
citizen, and he may sue toties quoties upon 
the penalty of lawful costs only. These are 
considered a sufficient compensation for the 
mere expense of the defendant in his defense. 
They are given to him for this purpose, and 
he cannot rise up in a court of justice and 
say the legislature have not given him 
enough.’’ ‘*The same reasoning which is 
used to prove that the defendant ought to 
have damages upon a false claim, would also 
prove that the plaintiff ought to have dam- 
ages upon a false plea. He is put to all the 
expense of a trial upon such plea, and yet he 
can recover nothing therefor but his lawful 
costs.’’ ‘‘The truth is, that merely for the 
expense of a civil suit, however malicious and 
however groundless, this action does not lie, 
nor ever did, so far as I can find, at any 
period of our judicial history.’’ Continuing, 
the court held that the action does not lie 

5 27 Ill. 489. 

© See 9 Ill. App. 566, to which we refer hereafter. 

7 49 Md. 122. 

8 4N. J. L. 330. 





‘unless the defendant has been arrested with- 
out cause and deprived of his liberty, or made 
to suffer other special grievance different 
from the ordinary expenses of a defense.’’ 
Another New Jersey case, that of Allgor v. 
Stillwell? (1822), was decided without argu- 
ment on the authority of Potts v. Imlay, given 
above, which also was followed in the same State 
in 1878 in the case of Bitz v. Meyer.” Thus 
we find that five out of the eleven cases de- 
claring that the action will not lie emanate 
from the State of New Jersey alone, and no 
doubt they are sufficient to firmly establish 
the rule in that State. We find in the case 
of Muldoon v. Rickey" (1883): ‘It has, 
therefore, been wisely determined that for 
the prosecution of a civil suit, however 
unfounded, where there has been no interfer- 
ence with either the person or property of the 
defendant, no action will lie.’’” In Wetmore 
v. Mellinger” (1884), we find the rule 
laid down: ‘‘We think the doctrine is well 
established by the great preponderance of 
authority that no action will lie for the insti- 
tution and prosecution of a civil action with 
malice and without probable cause, where 
there has been no arrest of the person or seiz- 
ure of the property of the defendant and no 
physical injury sustained which would not 
necessarily result in all suits prosecuted to 
recover for like causes of action.’’ Smith v. 
Hintrager™ (1885), following the above, says: 
‘It is not averred that these plaintiffs suf- 
fered in that action any loss, annoyance or 
inconvenience, except such as may be re- 
garded as incident to every civil action, and 
such being the case it appears to us that the 
plaintiffs fail to state a cause ofaction.’’ In 
Terry v. Davis* (1894), we find the rule 
stated thus: ‘‘An action will not lie for 
malicious prosecution in a civil suit, unless 
there was an arrest of the person or seizure 
of property, as in attachment proceedings at 
law or their equivalent in equity, or in pro- 
ceedings in bankruptcy, or like cases where 
there is some special damage resulting from 
the action and which would not necessarily 
result in all cases of the like kind.’’ The 
above constitutes all the decisions we have 


96N. J. L. 166. 
10 40 N. J. L. 252. 
11 103 Pa, St. 110. 
12 64 Ia. 741. 

13 67 Ia. 109. 
14114 N. C. 81. 
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been able to find in the various State reports 
which go to deny the action. 

Obiter Dictum in Favor of the Action.— 
The Connecticut case of Whipple v. Fuller” 
decided in 1836, is one of the first American 
cases breaking away from the old rule 
brought over from England. Although this 
case involved attachment of property, yet the 
suit for the malicious prosecution was main- 
tained on other grounds than the mere at- 
tachment of the property. The court inti- 
mate the renunciation of the old rule by say- 
ing: ‘‘But we wish to place our decision of 
this question upon broader principles which 
we believe have received the sanction of the 
common law in its earliest ages.’’ And the 
court continues: ‘‘Before the statutes en- 
titling defendants to costs existed, they had 
a remedy at common law for injuries sus- 
tained by reason of suits which were ma- 
licious and without probable cause.’’ ‘‘And 
this principle is and ought to be operative 
still in all cases where the taxation of costs is 
not an ample remedy. Judge Marshall, in 
the case of Cox v. Taylor’ (1849), clearly 
intimates that the action should be allowed, 
as the only ground for any action for ma- 
licious prosecution is the want of probable 
cause and the malicious institution of the 
suit. The court in Lockenour v. Sides! 
(1877) uses the following language: ‘*We 
are aware that it has been sometimes thought 
that an action will not lie for maliciously and 
without probable cause prosecuting a mere 
civil action. The modern doctrine, however, 
and especially the American doctrine, seems 
to be otherwise.’’ Pope v. Pollock!® (1889) 
is a case in the opinion of which may be 
found an extended discussion of this action 
from which we quote: ‘‘Where an action is 
brought and prosecuted maliciously and 
without probable cause it is an abuse of legal 
process, and the plaintiff asserts no claim in 
respect to which he has any right to invoke 
the aid of the law. It is a wrong to disturb 
one’s property, or peace, and to prosecute 
one maliciously and without probable cause 
is to do that person a wrong. The common 
law declares that for every injury there is a 
remedy and to deny remedy in such case 
would violate this wholesome principle.’’ 

% 11 Conn. 582. 

16 10 B. Mon. 17. 


17 57 Ind. 360. 
18 46 Ohio St. 367. 





Judge Dickinson, in giving the opinion in Mc- 
Pherson v. Runyon’ (1889), says that the 
court placed its decision ‘‘upon the broad 
proposition that for the prosecution of a civil 
action maliciously and without probable 
cause, to the injury of the defendant, he may 
maintain an action for damages, although 
there was no interference with his person or 
property.’’ Also the case of O’Neilv. John- 
son” (1893) allows the action, and follows 
the last case above cited. The above cases 
favoring the action contain merely obiter 
language as they all involve some interfer- 
ence with person or property. The remaining 
cases which we shall refer to however are all 
direct decisions absolutely holding that the 
action will lie. 

Devisions Sustaining the Action.—The case 
of Vanduzor v. Linderman” (1813) is prob- 
ably the first case todepart from the old rule, 
and it is reported so meagerly that it is not 
at all certain that the decision really covers 
this question. However, this case is cited 
and followed by the leading case on this sub- 
ject, that of Pangburn v. Bull” (1828), which 
holds that the action for malicious prosecu- 
tion without probable cause will lie. That 
the grounds upon which the action is based 
are malice and want'of probable cause. That 
arrest is not necessary. Perhaps the best 
case in favor of allowing the action is that of 
Closson v. Staples” (1869), often cited. In 
this case the court held that it was not error 
for the judge of the lower court to refuse to 
charge the jury that the action could not be 
maintained unless there was arrest or attach- 
ment of property. The court was of the 
opinion that the action would lie in every 
case where there has been a malicious prose- 
cution of a civil suit without probable cause, 
in which the costs awarded the defendant 
are not an adequate compensation for the 
damages sustained. Judge Valentine in giv- 
ing the opinion of the court in Marbourg v. 
Smith (1873), argued that the action must 
be sustained, otherwise a party could begin 
such a suit and harass the defendant to an 
unlimited éxtent by giving the defendant no- 
tice to appear at some far distant place for 


19 41 Minn, 524. 
20 53 Minn. 439. 
21 10 Johns. 106. 
221 Wendell, 345. 
23 42 Vt. 209. 
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the purpose of taking the deposition of some 
witness when the plaintiff had no intention of 
taking such testimony at all, but by this 
means would compel the defendant to appear 
at such place, either in person or by attorney, 
to protect his interests, and the plaintiff 
would not appegr at all and no such testi- 
mony would be taken. This fraud could be 
repeated an indefinite number of times, but 
for the allowance of this action under con- 
sideration. Hoyt v. Macon” (1873), clearly 
holds that the action will lie. In Dempsey v. 
Lepp* (1876), the court holds that an ac- 
tion for the malicious prosecution of an ordi- 
nary civil suit may be maintained, and in that 
State at that time the one so charged with 
prosecuting the malicious suit was subject to 
arrest. And the court refused to discharge 
the defendant in this case who was under ar- 
rest on such charge. In the case of Woods 
v. Finnell”’ (1878), are really decided six 
separate cases all involving this same ques- 
tion and therefore decided together. Judge 
Pryor in giving the opinion of the court 
argues that there is no ground for sustaining 
the old English rule in this country. He 
says: ‘‘The fact that the plaintiff has been 
subjected to the payment of costs is no rec- 
ompense to the defendant when the latter has 
by reason of the malicious proceeding on the 
part of the plaintiff, sustained damages. 
* * * ‘Where the claim is not only false 
but the action is prompted by malice and 
without any probable cause the defendant’s 
right of recovery for the expenses incurred 
and damages sustained should be as fully 
recognized as if his property had been at- 
tached or his body taken charge of by the 
sheriff.’”” He argued that it would be a 
singular system of jurisprudence that would 
admit this wrong and still withhold the 
remedy. The case of Payne v. Donegan*® 
(1881) declares that the bringing of such an 
action is a legal wrong, and if to the injury 
of the defendant an action for the malicious 
prosecution must certainly lie. That there is, 
according to the common law, no wrong 
without a remedy. McCardle v. McGinley” 
(1882) considers the costs which the law 
gives the successful defendant, not adequate 

°5 2 Col. 1138. 

26 52 Howard (N. Y.), 11. 

27 13 Bush (Ky.), 628. 

23 9 Til. App. 566. 

29 86 Ind. 538. 





compensation for the time, trouble and ex- 
pense of defending a malicious and ground- 
less suit. And the court reasons that there 
is no good and sufficient reason why the one 
bringing the malicious suit should not be re- 
quired to pay the party so sued such sum as 
will make him entirely whole. 

The case of Eastin v. Bank of Stockton® 
(1884) argues that the reasons upon which 
the English rule is founded do not apply here, 
as our costs allowed the defendant are no ad- 
equate compensation for the defense of the 
suit. 

Brand v. Hinchman* (1888) holds that an 
action will be maintained for the malicious 
prosecution of an ordinary civil action with- 
out probable cause, and considers that the 
weight of reason at least sustains the action. 
A later case in the same court, Antcliff v. 
June” (1890), the opinion of which was writ- 
ten by the same judge who rendered the opin- 
ion in the last above case, Morse, J., cites the 
above case and holds the same way. The last 
decision which we have been able to find 
which holds in this way is Smith y. Burrus® 
(1891), in which the court, in holding that 
the action will lie in this country, refers to 
the English rule and intimates that the same 
circumstances do not surround the question. 

Conclusion.—We have now examined all 
of the American decisions holding directly 
for or against allowing this action, together 
with the more prominent opinions containing 
obiter language. 

From the above cases it may be gathered 
that the States cf New Jersey, Pennsylvania, 
Iowa and North Carolina have, by direct de- 
cision, pronounced in favor of and followed 
the English rule, while the States of Mary- 
land and Illinois in obiter opinions seem to 
favor the same rule, viz: that an action for 
the malicious prosecution of an ordinary civil 
action without probable cause will not be sus- 
tained. But as to the law in Illinois, it should 
be remembered that a later decision given 
above directly pronounces in favor of the 
new rule allowing the action. On the other 
hand, the States of New York, Vermont, 
Kansas, Colorado, Kentucky, Illinois (in the 
later decision given above), Indiana, Cali- 
fornia, Michigan and Missouri have, by di- 

30 66 Cal. 128, 

31 68 Mich. 590. 
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rect decision, together with Connecticut, 
Ohio and Minnesota by obiter dictum, de- 
clared that an action may be and should be 
sustained for the malicious prosecution of an 
ordinary civil action without probable cause. 

Numerically considered, we have four 
States with seven cases directly holding that 
the action will not lie together with one State 
by obiter dictum favoring the same rule; 
while there are ten States with thirteen de- 
cisions directly, and three additional States 
with six cases by obiter dictum holding that 
the action will lie. 

Therefore, we believe we may safely say 
that the weight of American authority, at the 
present time, as well as the weight of reason, 
is in favor of allowing an action for the ma- 
licious prosecution of an ordinary civil action 
without reasonable or probable cause. 

SPENCER Haven. 

Madison, Wis. 








PARTNERSHIP — RETIRING PARTNER — NO- 
TICE — INSOLVENT FIRM—DEBT DUE TO 
PARTNER. 


GIBBS V. HUMPHREY. 


Supreme Court of Wisconsin. 


1. The notice of the withdrawal of a partner from 
a firm must clearly indicate his withdrawal to relieve 
him from future liabilities of the firm. 

2. A partner cannot prove up against on insolvent 
firm debts due him in competition with creditors of 
the firm. 


Petition by Mary C. Gibbs, a creditor of J. B. 
Goss & Co., for the disallowance of a claim filed 
by H. L. Humphrey, as assignee of A. J. Goss, 
against the assets of such company after dis- 
solution. From an order granting the petition, 
H. L. Humphrey, as assignee, appeals. Af- 
firmed. 

On the 5th day of November, 1891, Alfred J. 
Goss and J. D. Putnam were, and had been con- 
tinuously for some years prior thereto, doing a 
milling business as copartners under the firm 
name of J. D. Putnam & Co. at River Falls, 
Pierce county, Wis. On the day particularly 
named the partnership was dissolved, and it was 
agreed that the business should thereafter be con- 
tinued by J. B. Goss, as J. B. Goss & Co., and 
that he should assume all the liabilities of the old 
firm, and have the firm assets. Pursuant to the 
aforesaid agreement, the partnership property 
was conveyed to J. B. Goss, being first transferred 
to A. J. Goss, but for what reason does not clearly 
appear, and by him to J. B. Goss. Immediately 
after the dissolution of the old firm, the parties 
caused the following notice thereof, and of the 





fact that the business would thereafter be con- 
ducted by J. B. Goss & Co., to be published in 
the local paper: ‘‘Notice is hereby given that 
the copartnership formerly existing between the 
undersigned, J. D. Putnam and Alfred J. Goss, 
under the firm name of J. D. Putnam & Co., is 
this day dissolved by mutual consent, and the 
business will in future be carried on under the 
firm name of J. B. Goss & Co, who will settle all 
claims of the late copartnership. November 34d, 
1891. (Signed) J.D. Putnam. Alfred J. Goss.” 
The business was thereafter conducted without 
any information to the public of a change in the 
members of the firm, except such as was con- 
tained in the published notice, till June, 1893, 
when A. J. Goss, who was the proprietor of a 
bank at Hudson, Wis., failed and J. B. Goss also 
failed. Each made an assignment for the benefit 
of creditors,—the former to H. L. Humphrey, the 
respondent. Atthe time of such failures J. B. 
Goss was indebted to A. J. Goss, at the bank, to 
the amount of $45,000, which included a large 
amount of old firm indebtedness, existing at the 
bank at the time of the dissolution, and there- 
after assumed by J. B. Goss, and the balance was 
for money loaned by A. J. Goss to enable the 
former to carry out his agreement to assume and 
pay the J. D. Putnam & Co. debts, and to carry 
on the business. J. B. Goss was ason of A. J. 
Goss, and was not supposed at any time to be the 
owner of much property or means of any kind, 
but the father, up to the time of the assignment, 
was supposed to be very wealthy. Substantially 
all the creditors of the old firm, and also of J. B. 
Goss & Co. prior to the assignment, supposed 
that A. J. Goss was a member of the new firm. 
Defendant filed a claim, in the assignment pro- 
ceedings of J. B. Goss, for the indebtedness of J. 
B. Goss & Co. to his assignor. 

MARSHALL, J. (after stating the facts): The 
question here presented is, can the appellant, 
representing the claim of his assignor, prove up 
such claim in competition with the other cred- 
itors who dealt with J. B. Goss as J. B. Goss & 
Co.? Thetrial court found that, as between A. 
J. Goss and the creditors of J. B. Goss, the two, 
by reason of holding out, must be considered as 
partners under the name of J. B. Goss & Co.; 
that A. J. Goss and his assignee, by reason of the 
facts, are estopped from setting up to the con- 
trary. The conclusion reached by this court in 
Thayer v. Goss (decided at this term) 64 N. W. 
Rep. 312, is conclusive in favor of the finding of 
the court below on this point. The published 
notice of dissolution was not only not notice that 
A. J. Goss had retired, but from it all persons 
had a right to assume that he occupied the same 
position in the new firm of J. B. Goss & Co. that 
he did in the old firm of J. D. Putnam & Co. 
Respondent relies upon the notice of disso- 
lution and change of the firm name. In 
Thread Co. v. Wortendyke, 24 N. Y. 550, where 
the precise question was presented in respect 
to a similar notice, the rule was stated as follows: 
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“When notice of change of firm name is relied 
upon to exonerate a retiring partner, such change 
much show that he has withdrawn from the busi- 
ness. A change not indicating this is insufficient 
to put dealers upon inquiry. They may safely as- 
sume, until they have notice to the contrary, that 
all the former partners, not apparently affected 
by the change of name, yet remain in the busi- 
ness." Numerous authorities might be cited to 
sustain the rule thus stated, and we venture the 
assertion that no reputable authority can be 
found to the contrary. 

The general rule is that the individual partner 
cannot himself prove against the joint estate in 
competition with creditors of the firm. Colly. 
Partn. § 921; Burrill, Assignm. § 179; Peters v. 
Bain, 133 U. 8. 670, 10 Sup. Ct. Rep. 354. This 
is upon the ground that he himself is liable to 
the firm creditors, and cannot be permitted to 
diminish the firm assets to the prejudice of those 
who are not only creditors of the firm but of 
himself. Lindl. Partn. 721. In case of an os- 
tensible partnership, where there is a general 
holding out, as in this case, the same reasoning 
will necessarily apply. The ostensible partner is 
liable to the firm creditors the same as if he was 
a partner in fact. Thereis no difference.. In re 
Rowland, 1Ch. App. 421; Hx parte Hayman, Jn 
ve Pulfsford,8 Ch. Div. 11. Therefore, neither 
A.J. Goss nor his assignee can come in and 
prove against the ostensible firm of J. B. Goss & 
Co., and diminish the assets of the prejudice of 
those who are not only creditors of such ostensi- 
ble firm, but of A. J. Goss himself. The rule as 
stated is conceded by appellant’s counsel, but 
they urge the exception, well known to and rec- 
ognized by the English courts, that, ‘‘when one 
_ormore members of a firm carry on a distinct 
trade, proof will be admitted between the estate 
of the general and the particular firm pari passu 
with all the creditors, in all cases where the 
debt has arisen from goods furnished by one 
firm to the other, in a manner as if they had 
been utterly unconnected in trade; but that, ex- 
cept in the case of bankers, this rule will not be 
applicable when the debt has arisen only from 
money advanced by one firm to the other.”’ Colly. 
Partn. § 1004, and cases cited. The learned cir- 
cuit judge found that the debtdid not sccrue 
from the loan of money by A. J. Goss in the 
regular course of his separate business, and in a 
manner as if such separate business was entirely 
unconnected with the business of J. B. Goss & 
Co., but that the whole indebtedness accrued in 
an effort to wind up the old business of J. D. Put- 
nam & Co.; and this finding is fairly supported 
by the evidence. It follows that a discussion of 
the question of whether the exception to the 
general rule mentioned is recognized in this 
country would be needless, and that the order 
appealed from should be affirmed. The order 
appealed from is affirmed. 


Nore.—One holding himself out as a partner in a 
firm is estopped to deny such partnership as to those 





parties, who extend credit to the firm relying on such 
representation. Bissell v. Warde (Mo. June 26, 
1895), 31 S. W. Rep. 928. When a partner retires 
from a firm, the law requires him to give public no- 
tice of that fact, if he wishes to be exempt from lia- 
bilities subsequently assumed by such firm. He 
must show that those who had dealt with the firm 
prior to his retiracy had information thereof. Hom- 
berger vy. Alexander (Utah, April 27, 1895), 40 Pac. 
Rep. 260; Gage v. Rogers, 51 Mo. App. 428; Joseph 
v. Southwark F. Co. (Ala., Dec., 1891), 10 South. Rep. 
327; Ellison v. Sexton, 105 N. C. 356; Forepaugh v. 
Baker (Pa., April, 1888), 13 Atl. Rep. 465. The bur- 
den is always on the retiring partner to show that 
such notice was received. Milmo Nat. Bk. v. Berg- 
strom, 1 Tex. Civ. App. 151. Though it customary 
for him to give personal notice or to send the notices 
through the mail, yet it is sufficient if the information 
is received from any source. Gage vy. Rogers, 51 Mo. 
App. 428; Hunt v. Colorado, etc. Co., 1 Colo. App. 120. 
Its receipt may be inferred from evidence that the fact 
of the dissolution was published in commercial reports 
to which such party subscribed and which he was in 
the habit of examining. Homberger v. Alexander, 
supra; Gage v. Rogers, 51 Mo. App. 428. If the steps 
taken by the retiring partner warrant it, the jury 
may infer the receipt of the notice. Joseph y. South- 
wark F. Co. (Ala. Dec. 1891), 10 South. Rep. 327; Gage 
v. Rogers, supra. It is held to be sufficient notice, 
that the information received would suggest to a rea- 
sonably prudent man, that it is the part of prudence 
to inquire whether such retiracy has occurred. Holt 
v. Allenbrand, 52 Hun, 217. In the case of a banking 
house an alteration in the signs on the building, and 
an alteration in the certificates issued by it, showing 
changes in the firm and indirectly the withdrawal of 
such partner, conveyed sufficient notice to the old 
custumers. Jdem. Testimony by a witness, that the 
dissolution of the firm was generally known is not 
admissible in such cases. Brown v. Foster, 418. C. 
118. Though a secret partner is not required to give 
notice of his withdrawal, yet he must do so with 
reference to any party who had dealt with the firm 
with knowledge of his interest. Brown v. Foster, 
supra; Milmo Nat. Bk. v. Bergstrom, 1 Tex. Civ. App. 
151, It was considered that one, who is the “Co.” in 
a firm, is bound to give notice of his retiracy, since 
his connection with the firm may have been known, 
and may have induced credit, though it was intimated 
that the lapse of a considerable time might protect 
him from liability. McLemore v. Rankin M. Co., 68 
Miss. 196. In another case it was considered that the 
use of the firm name of A and Company indicated to 
the public the existence of other partners, and that 
such partners, therefore, were not dormant 
partners. Podrasnik vy. Ehlebracht, 25 Ill. App. 
800. Where the notice was sent through the 
mail to a city, where there was a postal 
delivery, but the address did not show the street or 
number ofthe place of business of the party ad- 
dressed, it was held, that the court could not decide 
asa matter of law that actual notice was given; and 
on the other hand where facts were proved tending to 
show knowledge of the withdrawal, it was held, that 
the court could charge as matter of law that there was 
no proof of notice. Hunt v. Colorado R. Co., 1 Colo. 
App. 120. Where a plaintiff included in his suit one 
who had retired from the firm prior to the creation of 
the liability, of which retiracy the plaintiff had received 
no notice, it was held that such defendant could not be 
held, unless the plaintiff believed he was contracting 
with all the defendants as partners and relied on their 
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joint liability. Wright v. Fonda, 44 Mo. App. 634. As 
to parties who know of the existence of the firm, but 
have had no dealings withit, a reasonable notice by 
publication of withdrawal is deemed sufficient to pro- 
tect from further liability. Swigert v. Aspden, 52 
Minn. 565; Joseph v. Southwark F. Co., supra; Fore- 
paugh v. Baker (Pa., April, 1888), 13 Atl Rep. 465; 
Ellison v. Sexton, 105 N. C. 856. Such notice is 
deemed sufficient for those, whose only relation with 
the firm was the discounting of its paper. Rocky Mt. 
Nat. Bk. v. McCaskill, 16 Colo. 408. Such notice by 
publication must be reasonable, and one publication 
in a paper having a large local circulation without 
any evidence as tothe space occupied and the part of 
the paper in which it was placed, was not deemed 
reasonable. Ellison v. Sexton, 105 N.C. 356. Though 
it is usual to give such notice by publication in a 
newspaper, yet there is no inflexible rule requiring it, 
and general notoriety is a fact to be considered in 
such cases along with other circumstances. Central 
Nat. Bk. v. Frye, 148 Mass. 498. A withdrawing party 
is under no liability as to future transactions by his 
late partners with those who have had no dealings 
with the firm and no knowledge of its existence, and 
need give no notice for their benefit. Swigert v. Asp- 
den, 52 Minn. 565; Austin v. Appling, 88 Ga. 54; 
Joseph vy. Southwark F. Co., supra. 





JETSAM AND FLOTSAM. 


WHAT IS A REASONABLE RESTRAINT OF MARRIAGE. 

Of course a total restraint, except in the case of 
widows and widowers, is unreasonable. The ques- 
tion then is, what partial restraint is reasonable as 
applied to those who have never been married? This 
must toa great extent be determined upon the cir- 
cumstances of each particular case. Ifthe restraint 
is of so rigid a character as to operate asa prohibition 
of marriage, or if it unduly postpones it, or if it so 
limits the class among whom a person may marry as 
virtually to destroy freedom of choice, it is unreason 
able and void. Thus in Maddox y. Maddox, 11 Gratt. 
804, a condition was held void which in effect forbade 
a Woman to marry any one except a member of the 
Society of Friends, there not being more than five or 
six marriageable male members of the society in the 
neighborhood. And the same would be held of a 
condition that a child skLould not marry until fifty 
years old. On the other hand, a condition that a girl 
shall not marry under twenty-one is valid. Reuff vy. 
Coleman, 30 W. Va. 171. And in Phillips v. Ferguson, 
85 Va. 509, it was held that a condition by a father 
that his daughter should not marry into “T. W. Phil- 
lips’ family”? was reasonable and valid, and teok ef- 
fect on her marriage with a son of T. W. Phillips. 
And it must be remembered that a limitation of prop- 
erty to a person until marriage is always valid, as in 
this case the estate given ends ipso facto on marriage, 
and there is no question of forfeiture. And though 
the words employed in a willare those usually proper 
for acondition, yet it is manifest that the testator 
does not intend to restrain marriage, but merely to 
provide support for a woman until marriage, after 
which she is presumed no longer to need it, the court 
will construe the words as amounting to a limitation 
rather than a condition, and so will give effect to the 
design of the testator. See Jones v. Jones, 1 Q. B.D. 
279; Selden v. Keen, 27 Gratt. 576.— Virginia Law 
Register. 
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Select Cases on Code Pleading, with notes. By Aus- 
tin Abbott, LL.D. Dean of the New York Law 
School. Author of ‘Trial Evidence,” “New York 
Digest,” ete. Second Edition. Enlarged and Im- 
proved with Collation of the most Recent Cases, 
New York. The Diossy Law Book Company, 
Publishers. 1895. 

Test Book of Law and Practice or Hints and Helps 
for Students and Young Practitioners at Law. In 
Form of Questions and Answers. By Charles T. 
Boone, LL. D. Author of ‘‘Law of Corporations,” 
“Real Property,” “Mortgages,” ‘Code Pleading,” 
“Banks and Banking,” etc. San Francisco, 
Rueben’s Old Law Book House. Law Book 
Traders and Publishers. 1895. 
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1. ADMINISTRATION—Overpayment to Creditor.—An 
administrator who, within the year allowed by statute, 
pays a creditor’s claim in full, acting upon the honest 
belief that the estate is solvent, may, upon the estate’s 
proving actually insolvent, recover back the differ- 
ence between the amount so paid and that pro rata 
share which the creditor would have been entitled to 
in common with all other general creditors. But the 
creditor who, in good faith, has received payment in 
full of his claim against an estate, should not be placed 
in a worse position, by reason of such payment, than 
those whose Claims have not been paid, and who have 
had an opportunity to present and prove the same be- 
fore the commissioner.—MORRIS V. PORTER, Me., 33 
Atl. Rep. 15. 

2. ADMIRALTY — Shipping — Breach of Contract. — 
Where the owner of a ship, who has chartered out the 
hold, retains control of the navigation of the vessel, 
and bills of lading for goods consigned therein, which 
themselves contain the contract of affreightment, are 
issued by the master, at the instance of the charterer, 
to consignors,the owner is bound directly to the con- 
siguors for the performance of the contract of af- 
freightment as contained in the bills of lading, and the 
consignors are not affected by provisions of the char- 
ter party inconsistent with such contract.—ROBINSON 
v. HOLST, Ga., 238. E. Rep. 76. 

8. ADVERSE POSSESSION.—In case of an interlap of 
surveys, the land included in the interlap consisting 
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of a steep mountain ledge, incapable of inclosure, on 
which a coal bank opened, evidence that defendant 
from time to time took from the bank coal in small 
quantities to run his blacksmith shop, as others had 
also done, and that he had cut a few saw logs and got- 
ten tan bark off the land during different years, and 
that he objected, at the time plaintiff's survey was 
run, to the lines of the survey which included the in- 
terlap, but was told that the marking of the line did 
not amount to anything, is insufficient to show ad- 
verse possession.—SEQUATCHIE VAL. COAL & IRON CO. 
v. COPPINGER, Tenn., 32 8. W. Rep. 465. 

4. APPEAL — Review — Waiver. — Alleged errors to 
which the attention of the Illinois appellate court is 
not called by the appellant are thereby waived, so that 
they cannot be raised on a further appeal to the su- 
preme court.—STRODTMANN V. MENARD Country, IIl., 41 
N. E. Rep. 778. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—InVen- 
tory.—Sess. Laws, 1885, p. 43, § 1, provides that any per- 
son may make a general assignment of all his prop- 
erty, which shall vest in the assignee title to the same. 
Id. § 2, provides that the assignor shall annex to such 
assignment an inventory of all his estate, but such in- 
ventory shall not be conclusive of the amount thereof, 
nor shall the omission of any property defeat the as- 
signment: Held, that an assignment which, in terms, 
embraces all the property of the assignor, is not af- 
fected by the fact that some of his property is omitted 
from the inventory.—FALK V. LIEBES, Colo., 42 Pac. 
Rep. 46. 

6. ASSIGNMENT OF CLAIM—Right to Security.—Where 
goods are conditionally sold on assignment of the 
claim for the price, the security follows the debt.— 
ROSS-MEEHAN BRAKE-SHOE FOUNDRY CO. V. PASCA- 
GOULA ICE Co., Miss., 18 South. Rep. 364. 

7. ASSUMPSIT—By Tenant in Common.—Where one 
of several tenants in common in a stratum of coal 
bas taken coal therefrom, and sold it, and received the 
proceeds, another of such tenants may sue him in as- 
sumpsit, ‘the only thing in dispute being whether 
plaintiff’s interest is a one-fourth or a one eighth.— 
WINTON COAL CO. V. PANCOAST COAL CO., Penn., 33 
Atl. Rep. 110. 

8. ATTACHMENT—Damages.—W here one is compelled, 
by a wrongful attachment of his goods for a debt al- 
ready paid, to execute his note forthe amount of the 
alleged debt, and pay the costs of attachment, to pro- 
cure a release thereof, in an action for such wrongful 
attachment the amount of such note andthe costs paid 
are elements of damages.—HUNTER V. PENLAND, Tex., 
328. W. Rep. 421. 

9. ATTORNEY AND CLIENT— Foreclosure.—Where an 
attorney who has acted for a mortgagor in defending 
a suit for separate maintenance, and who has also 
vainly attempted to obtain a renewal of the mortgage, 
buys the land at mortgagee's sale after notifying the 
mortgagor’s agent, that he intends to do so, such pur- 
chase is not voidable, especially where it is not at- 
tacked for more than 15 years.—HERR V. PAYSON, Ill., 
41 N. E. Rep. 7382. 

10. BANKS — Deposit.—Where a bank knows that 
money deposited with it to the general credit of a de- 
positor is held in trust by such depositor, the bank has 
no right to apply such. deposit to the payment of a note 
due to it from the depositor.—CLEMMER V. DROVERS’ 
NaT. BANK, Ill.,41 N. E. Rep. 728. 

11. CONTRACT—Damages.—In an action to recover for 
work done under a building contract, where there has 
been only a substantial, and not a full, performance of 
the contract, the contractor can only recover the dif- 
ference between the contract price and the reasonable 
cost of completing the building according to the con- 
tract.—KEELER Vv. HERR, Ill., 41 N. E. Rep. 750. 

12. CONTRACT—Evidence of Custom.—In an action on 
a written contract for employment as theater manager 
for an indefinite length of time, “at a weekly salary of 
$40 per Week,” evidence that the word “weekly,” ac- 
cording to theatrical custom, means the weeks of the 





theatrical season, and not of the entire year, is admis- 
sible, since it seems to explain, and not-to vary, the 
terms of the contract.—LEAVITT V. KENNICOTT, Ill., 41 
N. E. Rep. 737. 

13. ConTRACT—Public Buildings.—Where the legisla- 
ture required that a contract for the erection of a pub- 
lic building should be let to the lowest bidder, but lim- 
ited the cost thereof, and the contract was let to one 
who bid less than the amount appropriated, but after- 
wards contracted with the commissioners having 
charge thereof to make some alterations for which he 
was to look to the State for the additional cost, the 
difference between the sum bid and the amount ap- 
propriated cannot be recovered, as such additional 
contract was not binding on the State, because not let 
in the manner provided by law.—NICHOLS V. STATE, 
Tex., 328. W. Rep. 452. 


14. CONTRACT—Recission — False Representations.— 
False representations, knowingly made by a vendor to 
a vendee previous to the sale, as to the character, con- 
dition, and value of the property, are presumed to 
have influenced the mind of the purchaser, even 
though he had full opportunity to observe and know 
the actual truth, and the burden is on the vendor to 
prove clearly that such false representations did not 
influence the vendee in making the sale.—TURNER V. 
Hoopt, N. J., 33 Atl. Rep. 28. 


15. CONVERSION—Purchase of Mortgaged Chattels.— 
A mortgagee of chattels, though not entitled to posses- 
sion thereof, may sue for conversion one who bought 
them from the mortgagor with notice of the incum- 
brance.—FOUTS V. AYRES, Tex., 32S. W. Rep. 435. 


16. CONVERSION—Sale on Execution.—Where a sheriff 
levied execution on goods not belonging to the debtor, 
and sold them, and the owner bought them at the sale, 
the measure of damages for the conversion, in the ab- 
sence of any special damages, is interest on the value 
of the property from the time of its seizure to the time 
of its sale, the amount paid by the owner therefor at 
the sale, with interest thereon, and any amount that 
the property depreciated in the value while it was 
withheld from the owner.—FIELD V. MUNSTER, Tex., 
328. W. Rep. 417. 


17. CORPORATIONS — Liability of Promoters.—Where 
several persons associate themselves forthe purpose 
of promoting and organizing a corporation for the pe- 
cuniary profit of its members, and, after contracts 
have been made for and inthe name of the proposed 
corporation, they voluntarily abandon their purpose, 
their relation one tathe other, as to third parties, if 
not that of partners, is that of agent and principal, and 
each will be liable upon all the contracts of the asso- 
ciation he has directly or indirectly authorized or rati- 
fied.—_ROBERTS MANUF’G CO. V. SCHLICK, Minn., 64N. 
W. Rep. 826. 

18, CORPORATION—Service On.—Where, on suit against 
a foreign corporation coming to trial, it appears that 
no answer or appearance has been made by it, and the 
citation was had on persons not at the time its agents, 
judgment by default against it with writ of inquiry is 
properly denied.—OLSEN V. CALIFORNIA INS. CO., Tex., 
82S. W. Rep. 446. 

19. CORPORATIONS—Subscription to Stock.—Where a 
contract for services to a corporation is made with the 
officers as representatives of the company, and con- 
tains a provision that the contractors will take shares 
of.stock in payment, they become stockholders on 
completing such services.—KELLEY V. COLLIER, Tex., 
328. W. Rep. 428. 

20. CORPORATION — Trust Combinations.—An agree- 
ment to form a trust in the business of manufacturing 
and selling preserves, by having trustees hold the 
stock in certain existing corporations, and in others 
to be formed, and having such corporations wholly 
controlled by such trustees, is void as contrary to pub- 
lic policy, in creating a monopoly, and in providing 
for a partnership between corporations.—BISHOP V. 
AMERICAN PRESERVERS CO., Ill. 41 N. E. Rep. 765. 
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21. COUNTIES—Failure to Collect Town Taxes.—W here 
acounty board, without authority in law, deducted 
from the taxes levied by atowna portion thereof al 
leged to be invalid, and the county treasurer did not 
collect the same, the county is not liable to the town 
for the amount so deducted.—TOWN OF CRANDON V. 
FOREST County, Wis., 64 N. W. Rep. 847. 


22. CouNTY BOARD — Powers.—The board of county 
commissioners has the power to make reasonable rules 
and regulations for the government of its proceedings ; 
and,in the absence of proof to the contrary, a recon- 
sideration of its action, taken on a former day of the 
Same session, on any matter before the board, will be 
presumed to have been done in conformity with its 
rules and regulations. —HUNDLEY V. BOARD OF COM’RS 
OF FINNEY County, Kan., 42 Pac. Rep. 5¥. 


23. CRIMINAL EVIDENCE — Homicide—Dying Declara- 
tions.—One who had received a wound in a vital spot, 
from which he died 48 hours thereafter, made a state- 
ment, afew hours after he was shot, and after he had 
accused defendant, when brought into his presence, of 
being the guilty party, which was taken down as his 
dying declarations, he having been informed that he 
would not recover, and having given it as his opinion 
that he would not: Held, admissible as his dying dec- 
laration.—COMMONWEALTH Vv. MIKA, Penn., 33 Atl. Rep. 
65. 

24. CRIMINAL LAW—Adultery—Accomplice.—One who 
admits participation in adultery is an accomplice.— 
STATE V. SCOTT, Oreg., 42 Pac. Rep. 1. 


25. CRIMINAL LAW—Conviction.—Defendant was con- 
victed, under Laws 1899 91, ch. 31, for moving diseased 
sheep from place to place, and appealed. Before the 
determination of the appeal, said law was repealed by 
Laws 1895, ch. 125, without authorizing the continuance 
of pending prosecutions; andthe new enactment sub- 
stantially changed the offense, and increased the mini- 
mum of punishment: Held, that asthe judgment of 
conviction was not final, and could not Le affirmed un- 
der a repealed statute, defendant should be discharged. 
—MAHONEY V. STATE, Wyo., 42 Pac. Rep. 13. 


26. CRIMINAL LAW—Forgery.—An instrument denom- 
inated a “time check,” approved by the road super- 
visor, indicating that the person therein named per- 
formed certain work, the value thereof being a certain 
amount, wasthe subject of forgery, though attached 
to the certificate was an order for the payment of 
money to the person named, addressed to the county, 
with a blank for the ‘‘foreman’s” signature, which 
was not filled.—STATE Vv. GEE, Oreg., 42 Pac. Rep. 7. 


27. CRIMINAL LAW — Former Conviction.—A former 
conviction before a mayor for the violation of an ordi- 
nance is not a bar to the prosecution of an informa- 
tion charging the same act as a violation of a statute. 
—Kocu vy. STATE, Ohio, 41 N. E. Rep. 689. 


28. CRIMINAL LAaw—Fraud.—Under an indictment for 
knowingly purchasing personal property from one not 
the owner thereof, which alleges ownership in two 
persons, proof of ownership in one is insufticient.— 
TERRITORY V. ORTIZ, N. Mex., 42 Pac. Rep. 61. 


29. CRIMINAL Law—Howicide.—On trial for murder 
in the first degree, if there is any evidence warranting 
a charge on murder in the second degree, the failure of 
the court to give such charge, though not requested, 
is reversible error.—TERRITORY V. FRIDAY, N. Mex., 
42 Pac, Rep. 62. 

30. CRIMINAL LAW—New Trial.—Where, after defend- 
ant had been convicted of selling liquor, a witness for 
the prosecution confessed his perjury, a new trial was 
properly refused where there were two other wit- 
nesses who had sworn that they had seen defendant 
sell liquor to indians on certain days.—UNITED STATES 
Vv. BIENA, N. Mex., 42 Pac. Rep. 70. 

31. CRIMINAL PRACTICE — Murder—Sentence.—Under 
Comp. Laws, 1884, § 2479, providing that when an ap- 
peal is taken by the party indicted, “ifthe judgment 

e reversed, the Supreme Court shall direct anew trial, 





or that the defendant be absolutely discharged,” such 
court has no power, on reversal for an erroneous sen- 
tence of life imprisonment on a verdict for murder in 
the first degree, the statutory punishment being death, 
to order the court below to pass the death sentence, 
but must, if a discharge of the prisoner is unwarranted, 
remand the case for a uew trial.—TERRITORY V. GRIEGO, 
N. Mex., 42 Pac. Rep. 81. 

32. DEDICATION — Community Property.—A husband, 
without the concurrence of his wife, has power to 
dedicate a part of the community homestead to a city 
for a street, if it does not materially interfere with the 
wife’s use of the homestead.—ORRICK V. CITY OF FT. 
WORTH, Tex., 32S. W. Rep. 443. 

33. DEDICATION—Highway.—Where defendants, own- 
ing lands on all sides of astrip of land dedicated in the 
deeds to them, and in maps referred to in the deeds, as 
a street, though not accepted as such by the public, 
conveyed a lot abutting on the strip with reference to 
the strip as a boundary, referring to it as P street, the 
grantee secured an easement in the strip, the obstruc- 
tion of which by his grantors he was entitled to have 
enjoined, though at the time of the conveyance de- 
fendants were using the strip in a manner inconsistent 
with the existence of the right of way, with the 
grantee’s knowledge.—HAIGHT V. LITTLEFIELD, N. Y., 
41 N. E. Rep. 696. 

34. DEED—Delivery.—Where a deed is delivered toa 
person to hold till the grantor’s death, and then to de- 
liver to the grantee, a delivery so made by such person 
relates back to the date of execution, and it is equiva- 
lent to a delivery at that time by the grantor.—GIsH 
v. BRown, Penn., 33 Atl. Rep. 60. 


35. DEED—Nature of Estate.—Where a deed conveys 
an estate for life, with fee-simple to the grantee’s 
heirs, the word “heirs,” under the rule of Shelley’s 
Case must be construed as words of limitation, and 
the grantee will take an estatein fee simple.—TUCKER 
v. WILLIAMS, N. Car., 238. E. Rep. 90. 

36. DEED—Reservation.—A reservation, in a grant 
for a county road of land which is being used as a past- 
ure, of the right ‘‘to attach a fence to the bridge’’ to 
be built thereon over a ravine running through the 
tract iucludes the right to a passageway for stock un- 
der the bridge.—AGNE V. SEITSINGER, Iowa, 64N. W. 
Rep. 836. 


37. DEED BY TENANT IN COMMON.—A deed purporting 
to convey all of the grantor’s interest ina tract of 
land held in common, and stating that such interest, 
consisting of 12 leagues, is located on the eastern side 
of the tract, will vest in the grantee title to the undi- 
vided interest of the grantor, though the location 
thereof may not be as stated in the deed.—MCALLEN V. 
RAPHAEL, Tex., 32S. W. Rep. 449. 

38. EMINENT DOMAIN—Interest— Award.— Where, on 
appeal, the amount of damages allowed in condemna- 
tion proceedings by a railroad and paid by it intocourt, 
is increased, interest should be allowed onthe amount 
from the date of the original award to the date of judg- 
ment.—NEILSON V. CHICAGO & N. W. Ry. Co., Wis., 64 
N. W. Rep. 849. 


39. EMINENT DOMAIN—Right to Damages. — Where 
property was substantially vacant, and soon after the 
construction of an elevated road it was compactly 
built up, and the fee and rental values increased in 
consequence thereof, damages to the property abut- 
ting on the street upon which the railroad is con- 
structed cannot be awarded, notwithstanding experts’ 
estimates of damages, and though property on side 
streets has had a. proportionately greater increase in 
value.—BOOKMAN V. NEW YORK EL. R.Co., N. Y., 41 N. 
E. Rep. 705. 

40. EQUITY—Bill to Set Aside Deed.—Where a bill to 
set aside adeed alleges that the deed was incorectly 
drawn by mistake of the scrivener, and the evidence 
shows that the grantee, by deception, induced the 
grantor tosign it, the variance is fatal.—ADAMs V. 
GILL, Ill., 41 N. E. Rep. 738. 
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41. EQquity—By laws of Board of Trade.—A court of 
equity has jurisdiction to review the decision of a tri- 
bunal appointed by the board of trade for the pur- 
pose of deciding disputes between its members, when 
such decision is not fairly made, and involves prop- 
erty rights.—RYAN V. CUDAHY, Ill., 41 N. E. Rep. 760. 

42. Equity— Jurisdiction. — Where plaintiff claims 
under deeds the right to build over defendant’s lot at 
a certain height from the ground, and defendant in 
possession, having a wall which prevented such con- 
struction, denies the right, the remedy is not in equity, 
but at law.— SAUNDERS V. RACQUET CLUB, Penn., 33 
Atl. Rep. 79. 


43. EVIDENCE—Parol Evidence—Contract.— A parol 
agreewent to place fixtures in the leased premises, 
made prior to or contemporaneously with the execu- 
tion of the lease, cannot be shown in an action on the 
lease, in the absence of allegations showing fraud, ac- 
cident, or mistake.—JOHNSON V. WITTE, Tex., 32S. W. 
Rep. 426. 

44. EXECUTION—Sale upon Juror Judgment.—There 
were two judgment liens on land, one senior and the 
other junior to plaintiffs’ mortgage. Execution under 
the junior judgment was levied on the land, and on 
the day following the levy plaintiffs commenced a 
foreclosure, making the execution creditors parties, 
and at the same time filed a lis pendens. The land was 
afterwards sold under said execution, and purchased 
by athird party, who was thereupon made a party to 
the foreclosure suit. The proceeds were applied to 
the senior judgment: Held, that said purchaser, hav- 
ing been affected with notice of the lis pendens, could 
not, by claiming under the senior judgment, divest 
the lien of said mortgage.—BaUM V. TRANTHAM, S. Car., 
23S. E. Rep. 54. 

45. FEDERAL CourTs—Court of Appeals—Judgment. 
—The applicability of Act March 3, 1891,§6, making 
judgments or decrees of the Circuit Court of Appeals 
final when the jurisdiction is dependent upon the par- 
ties beingcitizens of different States, is to be deter- 
mined by the showing made by the summons and 
statement of claimor declaration; and the fact that 
another ground for supporting the jurisdiction of the 
Circuit Court was developed in the course of subse- 
quent proceedings is immaterial. — BORGMEYER V. 
IDLER, U.S.S8. C., 168. C. Rep. 34. 


46. FRAUDULENT CONVEYANCES.—Where a convey- 
ance is made toa party wholly and primarily for the 
use of the grantor, it is void as to his creditors, exist- 
ing or subsequent, without reference tothe intention 
of the parties thereto, for as to creditors of the grantor 
the subject-matter of the grant remains his property; 
but where the conveyance is made for the actual and 
real use of the grantee, and the reservation of a bene- 
fit to the grantor is incidental and partial, itis not 
void as to creditors, unless in fact it was made with 
the intent to defraud them.—WETHERILL Vv. CANNY, 
Minn., 64 N. W. Rep. 818. 

47. FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
Where a chattel mortgage is executed in good faith for 
a valuable consideration, and not forthe purpose of 
defrauding creditors of the mortgagor, the fact that it 
was given to secure a larger sum than is actually due 
does not affect its validity, but such overstatement of 
the debt secured, unexplained, indicates fraud, and 
the burden is upon the mortgagee claiming under the 
mortgage as against creditors to explain the overstate- 
ment, and establish the bona fides of bis mortgage.— 
HEIM V. CHAPEL, Minn., 64 N. W. Rep. 825. 

48. HOMESTEAD— Heirs.—Where a homestead was set 
apart forthe benefit of a wife and her minor children 
out ofthe land ofthe husband and father, who died 
while the homestead was subsisting, the children, as 
his heirs, could, upon the termination ofthe home 
stead estate, occasioned by the death of the widow and 
the arrival of the youngest child at majority, sue for 
and recover the land which had been embraced in the 
homestead from one who held under a sheriff’s sale 





unlawfully made before the expiration of the home- 
stead estate.—DAvVIS V. JONES, Ga., 238. E. Rep. 79. 

49. HOMESTEAD — Proceeds of Sale.—Under Rev. St. $ 
2126, saving tothe head of a family a homestead in 
land, not to exceed in value $1,000, and section 2130, 
providing that a homestead cannot be defeated by 
waiver, but shall not be allowed in any property 
“aliened or mortgaged” befere or after assignment, as 
against the ‘‘alienee or mortgagee,” one who, prior to 
assignment for creditors, sells his homestead, and 
puts the vendee in possession, but retains the legal 
title, is entitled to a homestead in the land, or the un- 
paid purchase price.—EX PARTE ALLISON, S. Car., 23 
8. E. Rep. 62. 

50. INJUNCTION—Elevated Roads—Damage. — Injunc- 
tion will lie to restrain the operation of defendant road 
in front of plaintiffs’ premises where it was found that 
the rental value substantially depreciated in conse- 
quence thereof, though the fee value remained sta- 
tionary.—JAMIESON V. KINGS COUNTY EL. Ry. Co., N. 
Y., 41 N. E Rep. 693. 

51. INTOXICATING LIQUORS—Unlawful Sales.—Where 
intoxicating liquors are bought ia another State, with 
the intention of selling them in this State in violation 
of law, the vendor cannot maintain an action to re- 
cover the purchase price in any of the courts of this 
State, by reason of Rev. St. ch. 27,§56. And it is im- 
material whether or not such vendor knew of the il- 
legal intention upon the part of the purchaser, or in 
any way participated in the same.—KNOWLTON V. 
DOHERTY, Me., 33 Atl. Rep. 18. 

52. JUDGMENTS — Review.—A judgment appearing by 
the record to have been entered by consent will not be 
reviewed.—ERLANGER V. SOUTHERN Pac. R. Co., Cal., 
42 Pac. Rep. 31. 

63. JUDGMENT—Validity—Collateral Attack.—A judg- 
ment against two railroad companies, captioned with 
initials of one company “‘e¢ al.,” is sufficient as against 
the other, where it appears from the record that the 
other adopted said caption in its plea, and described 
itself therein by its full corporate name.—UNION TRUST 
Co. OF NEW YORK V. ATCHISON, T. &8. F.R. Co., N. 
Mex., 42 Pac. Rep. 89. 

54. JUDGMENT OF DISMISSAL—Res Judicata.—A judg- 
ment of dismissal, entered upon plaintiff's failure to 
appear, is not a bar to a subsequent suit for the same 
cause of action.—LAIRD V. MORRIS, Nev., 42 Pac. Rep. 
ll. 

55. LANDLORD AND TENANT — Oi] Wells.—An oil lease, 
the term of whichis for “three years, or as much 
longer thereafter as oil or gas might be found in pay- 
ing quantities,” extends only for three years, unless 
gas or oil is found in paying quantities before their ex- 
piration.—SHELLAR V. SHIVERS, Penn., 33 Atl. Rep. 95. 

56. LIBEL — Evidence — Damages.—In ap action of 
libel orslander, the defendant may introduce evidence, 
in mitigation of damages, that the plaintiff's general 
reputation, as a man of moral worth, is bad, and may 
also show that his general reputation is bad with re- 
spect to that feature of character specially involved in 
the defamation published; for a man who is habitually 
addicted to every vice except the one with which he is 
charged is not entitled toas heavy damages as one 
possessing a fair moral character.—SICKRA V. SMALL, 
Me., 33 Atl. Rep. 9. - 

57. LIFE INSURANCE — Beneficiaries.—Insurance ef- 
fected by a man on his own life, before marriage, pay- 
able to his “legal representatives,” is, within Mill. & 
V. Code, §§ 3135, 3335, providing that life insurance ef- 
fected by a husband on his own life shall inure to the 
benefit of the widow and next of kin, not subject to the 
debts of the husband.—ROSE V. WORTHAM, Tenn., 32 8S. 
W. Rep. 458, 

58. LIMITATION OF ACTION—Judgment.—Code, § 121, 
providing that, ifany person against whom a cause of 
action shall huve accrued shall leave the State for one 
year, the time of his absence shall not be taken as any 
part of the time limited for the commencement of such 
action, applies to one who was a partyto a suit, and 
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was absent from the State over one year prior to a pro- 
ceeding to revive the decree therein.—MORGAN V. MOR- 
GAN, S. Car., 23 8S. E. Rep. 64. 

59. MALICIOUS PROSECUTION — Justification. — One 
who swears to a complaint for embezzlement, pre- 
pared by the district attorney, after he has fully and 
fairly stated to him the facts as he understands them, 
relying on the attorney’s advice that the facts stated 
constituted the offense, is not liable for malicious 
prosecution, though he had not used due diligence in 
ascertaining the facts.—DUNLAP V. NEW ZEALAND FIRE 
& MARINE INS. Co., Cal., 42 Pac. Rep. 29. 

60. MANDAMUS—When Denied.— Where, at the time 
an application for mandamus was heard by the judge 
of the Supreme Court, the time had passed within 
which the official duty, the performance of which wag 
sought to be compelled, could be performed, the cour 
properly denied a mandamus absolute. Mandamus will 
not be granted when it is manifest that the writ would, 
for any cause, be nugatory or fruitless.— STACY Vv. 
HAMMOND, Ga., 23S. E. Rep. 77. 

61. MARRIED WOMAN.—A wife is not liable personally 
on ajoint note of herself and husband, given as the 
purchase price of land conveyed to her.—SMITH V. 
WILSON, Tex., 32S. W. Rep. 434. 

62. MASTER AND SERVANT—Injury to Brakeman.—A 
railroad company is liable to one of its brakemen for 
injuries suffered by him through a defect in the steps 
of a freight car, while acting as one of a crew sent to 
a shipper’s yards to shift cars preparatory to their 
being taken into defendant’s trains.—ELKINS V. PENN- 
SYLVANIA R. Co., Penn., 33 Atl. Rep. 74. 

63. MINES AND MINING—Deposit of Refuse.—If a mine 
owner places the refuse from his coal mine on his own 
lands, in a position from which it is washed intoa 
creek by ordinary storms, and damage thereby results 
to alower owner, he is liable.—HINDSON V. MARKLE, 
Penn., 33 Atl. Rep. 74. 

64. MINING—Joint Ownership.— Where several ad- 
joining mines are held in common, work for the bene- 
fit of all,done on any one of them, in a given year, to 
an amount equal to that required by the mining laws 
to be done on all, is a sufficient compliance with said 
laws.—EBERLE V. CARMICHAEL, N. Mex., 42 Pac. Rep. 
95. 

65. MORTGAGES—Assignment of Part of Debt.—Where 
the holder of bonds and notes, secured by trust deed 
providing that the notes should constitute a prior lien 
over the bonds, transferred the bonds to one who 
foreclosed the deed, and became the purchaser at the 
sale for an amount less than that due onthe bonds, 
he could not, on a bill for accounting against the trans- 
feree, have the notes declared a prior lien on the 
property, and the transferee also adjudged individu- 
ally liable on the notes.— Coon v. BOSQUE BONITA 
LAND & CATTLE Co., N. Mex., 32 Pac. Rep. 78. 

66. MoRTGAGE—Counterclaim.—Where a mortgagee 
has without authority gone into possession and col- 
lected the rents, the right of the mortgagor to recover 
them is not lost by failure to make a counterclaim 
therefor in the foreclosure suit.—FREEMAN V. CAMP- 
BELL, Cal., 42 Pac. Rep. 35. 

67. MORTGAGE— Subrogation. — An owner of mort- 
gaged land conveyed it, by warranty deed, to an un- 
incorporated company: J purchased the same ofthe 
company, taking a quitclaim deed from the mort- 
gagor, and paying the balance of the price to her: 
Held, on foreclosure of the mortgage, and payment of 
the same by J, that he was subrogated to the claim of 
the mortgagee against the mortgagor. — NIXON Vv. 
JULIAN, Miss., 18 South. Rep. 366. 


68. MORTGAGES—Suit for Deficiency.—According to 
the unquestioned practice in this State, a mortgagee 
may proceed in cquity against the maker of the bond 
secured by such mortgage for deficiency, notwith- 
standing the lien of the mortgage given to secure such 
bond remains unaffected for 20 years.— PRINCETON 
Sav. BANK V. MARTIN, N. J., 33 Atl. Rep. 45, 





69. MUNICIPAL CORPORATIONS—Construction of Sewer, 
—Under the constitutional provision requiring munie. 
ipal corporations to make compensation for prop- 
erty injured or destroyed by construction or enlarge- 
ment of their works, highways, or improvements, a 
city is liable for injuries to a house from the excaya- 
tion of the sewer in front of it.— LADD Vv. CITY oF 
PHILADELPHIA, Penn., 33 Atl. Rep. 62. 


70. MUTUAL BENEFIT ASSOCIATION—Change of Bene- 
ficiaries.—Where a member of a mutual benefit asso- 
ciation,f£in compliance with its contract of member- 
Ship requiring each member to designate in writinga 
beneficiary of the fund, has named the beneficiaries 
in his certificate, a revocation and substitution of 
beneficiaries cannot be made by will.—SILva y. 
SUPREME COUNCIL OF PORTUGUESE UNION OF STATE OF 
CALIFORNIA, Cal., 42 Pac. Rep. 32. 

71. NEGLIGENCE—Injuries—Contributory Negligence. 
—Where the door to a passenger elevator in a building is 
open in the absence of the elevator, aad a person walks 
Into the shaft, and is injured, it is no defense that a 
trespasser opened and left open the door, if the lock 
on the door was defective.—COLORADO MortTG. & IM. 
Co. Vv. REES, Colo., 42 Pac. Rep. 42. 


72, NEGLIGENCE—Obstruction in Street.—W here earth 
removed from defendant’s cellar was thrown in a pile 
on the street, and defendant placed a light thereon at 
night sufficient to warn travelers of the danger, and 
the light was removed without fault of defendant, 
and plaintiff was injured before defendant, in the ex- 
ercise of ordinary care, could have discovered such 
removal and replaced the light, defendant was not lia- 
ble.—RAYMOND V. KESEBERG, Wis., 64 N. W. Rep. 861. 


73. NEGOTIABLE INSTRUMENTS—Duress.—In an action 
against a married woman to recover on a note, it ap- 
peared that defendant had executed a power of attor- 
ney to her husband, authorizing him to make and in- 
dorse commercial paper in her behalf. He had 
discounted her note for a loan to him at plaintiff bank, 
and had pledged as collateral certain notes, which 
turned out to have been forged by him. The note sued 
on was a renewal of the note thus discounted, which 
had been returned, and was executed by defendant 
under the influence of threats of a criminal prosecu- 
tion against her husband, who was seriously ill: Held, 
that she could not maintain her defense without re- 
turning to plaintiff the notes which it had returned.— 
CITY NAT. BANK OF DAYTON, OHIO V. KUSWORM, Wis., 
64 N. W. Rep. 843. 


74. NEGOTIUBLE INSTRUMENT — Note—Consideration. 
—A made aloanto B, taking a note for the amount 
loaned, secured by « chattel mortgage upon B’s stock 
of goods, and, as additional security, a uote of the de- 
fendant for $500, payable to B, and by him indorsed. 
As between the defendant, the maker of the note, and 
the payee there was no consideration. It was given 
for the accommodation of the payee, but it was indorsed 
by the payee, and delivered to A, before its maturity, 
and as collateral security for a debt created contem- 
poraneously with such indorsement and delivery.— 
MATHIAS V. KIRSCH, Me., 33 Atl. Rep. 19. 

75. OFFICER—County Treasurer — Action.—An action 
against a county treasurer, for the purpose of enjoin- 
ing the collection of taxes,is in its nature against 
the office, rather than against the person filling such 
office. In case of achange of incumbent, the action 
may proceed as commenced, or the new treasurer may 
be substituted.—PITTSBURGH, ETC. RY. Co. v. MARTIN, 
Ohio, 41 N. E. Rep. 690. 

76. OFFICERS — Negligence — Sursties.—Though the 
register of deeds, at the time his official bond was 
given, was not liable for injuries to persons caused by 
his failure to index a mortgage, yet, where he remains 
in office after the passage of a statute rendering him 
liable therefor, the sureties on his bond are also liable. 
—STATE V. GRIZZARD, N. Car., 23S. E. Rep. 93. 

77. PARTNERSHIP — Lands.—Land which is partner- 
ship property is, as between partners and those deal- 
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ing with them with knowledge of the facts, personal 
estate.—MOORE V. WOOD, Penn., 33 Atl. Rep. 63. 

78. PLEADING—Claim and Delivery.—A complaint for 
claim and delivery, which alleges that defendant A 
wrongfully took a horse from the possession of plaint- 
iff, and sold it to defendant B, and that ‘‘defendants 
still unjustly detain’ the said property, states a good 
cause of action against A, but not against B, there be- 
ing no allegation of a demand upon him for the prop- 
erty, nor any allegation that he had knowledge that A 
had wrongfully taken the horse from plaintiff.—LapD- 
SON V. MOSTWITZ, 8. Car., 23 8. E. Rep. 49. 

79. PRINCIPAL AND SURETY — Bond — Estoppel. — 
Where a bond was executed forthe faithful perform- 
ance of the duties of a public officer during his second 
term, but said officer failed to take the oath prescribed 
by statute at the inception of his second term, his sure- 
ties will be estopped from asserting that he did not 
hold by virtue of his second election but held over 
from his first term, in an action on the bond for a de- 
falcation occurring after the first term had expired.— 
PEOPLE V. HAMMOND, Cal., 42 Pac. Rep. 36. 

80. RAILROAD COMPANY — Accident — Contributory 
Negligence.—While the fact of open gates is a circum- 
stance which a traveler may properly take into consid- 
eration, and upon which he may place some reliance, 
this does not relieve him of allcare. This rule is 
especially applicable to the facts of this case, 
where the plaintiff was walking, with a generally un- 
obstructed view of the track, and the slightest exer- 
cise of care upon her part would have prevented the 
accident.—ROMEO Vv. BOSTON & M. R. R., Me., 33 Atl. 
Rep. 24. 

81. RAILROAD COMPANY—Fires—Title.—A person, by 
the adverse possession of land for the statutory period, 
acquires such a title as to enable him to recover from 
a railway company for injuries to the land caused by a 
fire started by the company.—BUSBY V. FLORIDA CENT. 
& P.R. Co., 8. Car., 238. E. Rep. 50. 

82. RECEIVERS.— In ejectment against a receiver, a 
declaration which does not allege that the plaintiff has 
obtained leave to sue from the court that appointed 
the receiver is demurrable.—-ST. Louis, A. & 8. R. Co. 
V. HAMILTON, Ill., 41 N. E. Rep. 777. 

83, RES JUDICATA — Municipal Corporations —Defect- 
ive Sidewalks. — Where a person injured by being 
burned by an electric wire, against which he stumbles 
on account of a defect in the sidewalk, sues the city 
therefor, without alleging any joint negligence of the 
city and the electric company owning the wire, the 
fact that he has obtained judgment against said com- 
pany for the same injury presents no defense to the 
action.—CITY OF ROODHOUSE V. CHRISTIAN, Ill., 41 N. 
E. Rep. 748. 

84. SALE—Conditional Sales.—A contract by which 
property is “leased” on condition that title shall pass 
to the lessee when certain payments of “rent” are 
made, constitutes a conditional sale that is void as to 
third persons if not recorded.—CLARK V. HILL, N. Car., 
23S. E. Rep. 91. 

85. SALE — Conditional Sale — Recording. — Where a 
vendor accepted new notes “in renewal and in lieu of 
the former notes,” he did not thereby relinquish the 
security afforded by the registration of an agreement 
that the vendor should retain title until the notes were 
Ppaid.—BARRINGTON V. SKINNER, N. Car., 238. E. Rep. 
90. 

86. SALE—Delivery—Passing of Title.—In the sale of 
chattels, the property passes at once on the sale, if 
such is the intent, although the seller is afterwards to 
make delivery of the goods.—PENLEY V. BESSEY, Me., 
33 Atl. Rep. 21. 

87. SALE—Fraud—Rescission.—Where a vendor made 
material false representations as to the pedigree of a 
horse, by which the vendees were induced to give their 
notes therefor, the latter had the right, as between the 
original parties, or a holder of the notes with notice, 
to cancel the sale, or to recover damages for the fraud. 
—FORD V. OLIPHANT, Tex., 828. W. Rep. 487. 





88. SALE — Warranty — Damages. — The measure of 
damages for breach of warranty in the sale of a fur- 
nace is the difference between its actual value and its 
value if it had conformed with the warranty, and not 
the difference between the purchase price and its 
actual value.—PaRK V. RICHARDSON-BOYINGTON FUR- 
NACE Co., Wis., 64 N. W. Rep. 859. 

89. SEDUCTION—Evidence.—When the daughter is of 
age, it must appear that she resided in her father’s 
family, and performed some acts of service, however 
slight. It is not necessary that the services of an adult . 
daughter should be such as the father can command. 
It is sufficient if, by mutual assent, the relation of 
master and servant did in fact exist.—BEAUDETTE V. 
GAGNE, Me., 33 Atl. Rep. 23. 


90. SET-OFF — Judgment.—Where a vendee, who has 
assumed the payment of certain notes of his vendor, 
before maturity thereof, assigned to a stranger a one- 
half interest in a demand he held against such vendor, 
which demand was subsequently, in a suit by him and 
the stranger, reduced to judgment, the vendor is not 
entitled to set off against the stranger’s interest in the 
judgment the demand accruing against the vendee on 
the maturity of the notes.—ELLIs v. KERR, Tex., 328. 
W. Rep. 444. 


91. SPECIFIC PERFORMANCE—Vendor and Vendee.—A 
contract made in Michigan for the sale of land in that 
State contained no provision as to the condition of the 
title or as to the nature of the deed to be given. There 
was a possibility that the vendor’s title might be sub- 
ject to the liens of the creditors of the vendor’s ances- 
tor, who had died intestate and whose estate had not 
been settled, but there was no proof that there were 
any such creditors: Held that, since the Michigan law 
puts the burden of proving defects onthe vendee in 
such a contract, the title was sufficient to justify a de- 
cree of specific performance.—GARDEN CITY SAND Co. 
Vv. MILLER, Ill., 41 N. E. Rep. 752. 


92, TAXATION—Exemption— Charitable Institutions. 
—A corporation organized for charitable purposes, 
and which devotes its entire revenue tothe payment 
of current expenses and the relief of its members and 
their families, is a charitable institution, within Hill’s 
Ann. Laws, § 2782, subd. 3, exempting the property of 
charitable institutions from taxation. — PORTLAND 
HIBERNIAN BEN. SOC. V. KELLY, Oreg., 42 Pac. Rep. 3. 


98. TAXATION—Payment in Coupons.—An order of the 
county court providing that interest coupons of certain 
outstanding drainage bonds ‘“‘maybe used by the owners 
of land” to pay the interest on drainage assessments 
does not give the right to pay taxes in coupons to one 
whose only interests in the land taxed is derived 
through a certificate of tax sale, since he is not the 
owner of the land.—BAILEY V. PEOPLE, IIl., 41 N. BE. 
Rep. 784. 

94. TELEGRAPH COMPANY—Damages—Injury to Feel- 
ings.—The negligent failure of a telegraph company to 
deliver a message does not authorize an action by him 
to whom it is addressed to recover for resulting injury 
to his feelings and affections when no other injury re- 
sults.—MORTON Vv. WESTERN UNION TEL. CO., Ohio, 41 
N. E. Rep. 689. 

95. Towns—Defective Highways.—At a point where 
the roadbed was 17 feet wide, a horse, frightened by a 
derrick operated within 5 feet of the road, went over 
an unprotected embankment on the other side: Held 
that, the conditions having existed for a long time, 
and the result being a natural one, the township was 
liable for its failure to putup a guard.—KITCHEN Vv. 
UNION TP., Penn., 33 Atl. Rep. 76. 

96. TRIAL—Credibility of Witness.—An instruction 
that, if a certain witness had willfully sworn falsely, 
the jury were at liberty to disregard his testimony ex- 
cept in so far as it was corroborated, was not er- 
roneous in that it singled out a particular witness.— 
BUNCE v. MCMAHON, Wyo., 42 Pac. Rep. 23. 

97. UsuRY—Recovery.—The fact that the usurious 
note given when a loan is made directly to a corpo- 
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ration is made payable to the president of the corpo- 
ration, and by him indorsed to the lender, does not 
prevent the lender from abandoning any claim on the 
note and recovering from the corporation on the 
original consideration.—STEWART V. LATHROP MANUF’G 
Co., Tenn., 328. W. Rep. 464. 

98. VENDOR AND VENDEE—Exchange of Land—Rescis- 
sion.—Where plaintiff and defendant agreed tu ex- 
change certain land, and defendant, before the con- 
veyances were executed, conveyed his land to another, 
plaintiff cannot, by tendering a conveyance to defend- 
ant, demand the cash value of defendant’s land, and 
rescind the contract for refusal to pay, without specify- 
ing the reason for declining to accepta conveyance of 
the land from defendant’s gruntee.—ROYAL V. DENNI- 
SON, Cal., 42 Pac. Rep. 39. 

99. VENDOR’S LIEN.— A vendor’s lien securing two 
notes may be foreclosed, after the first note matures, 
for the amount then due, where the land is incapable 
of division.—DAvis v. MCGAUGHEY, Tex., 328. W. Rep. 
447. 

100. WATER RIGHTS—Abandonment.—The open, noto- 
rious, exclusive, and adverse use of water from a 
stream for a period of five years establishes title in the 
user. Upon abandonment by a mere appropriator of 
the use ofthe water of a certain stream, such waters 
became subject to a new appropriation.—SMITH V. 
GREEN, Cal., 41 Pac. Rep. 1022. 

101. WaTERS—Irrigation— Sale of Rights. — Where 
deeds of water rights provide that whenthe grantor 
(an irrigation company) sells a number of water rights 
equal to its estimated canal capacity, and two thirds 
of those rights are paid for, the title to the canal shall 
pass to the grantees, and the company received pay- 
ment for more than two thirds of all the rights sold, 
and it sold rights in excess of the capacity of the canal, 
so that the consumers could not receive the quantities 
of water purchased,the grantees are entitled to have the 
title to the canal conveyed to them.—La JUNTA & 
LaMAR CANAL CO. V. HESS, Colo., 42 Pac. Rep. 50. 


102. WILL.—A paper merely declaring the wish of the 
signor, that, after her death, certain persons raise her 
children, is not a will, which must contain a disposi. 
tion of property.—WILLIAMS Vv. NOLAND, Tex., 32 S. 
W. Rep. 828, 


103. WILL—Attestation.— Where, in a suit to contest 
a will, it appears that the testatrix, when she executed 
the will, was ill in bed, that the will was attested in an 
adjoining room, and that, although the testatrix had 
the physical strength to lean on the bed, or even to 
rise and go to the door of her room, yet she could not 
do so without peril to her life, it is reversible error to 
charge the jury that, if it was within the physical power 
of the testatrix to haveseen the attesting, then it was 
done in her presence, though she did not actually see 
it.—WITT V. GARDINER, I11., 41 N. E. Rep. 781. 


104. WILL—Bequest to Charitable Use.—A devise toa 
trustee to dispose ofthe property among “charitable 
and benevolent institutions or corporations in the city 
of Rochester, as he shall choose, and such sums and 
proportions as he shall deem proper,” is void for 
uncertainty as to the beneficiaries.—PEOPLE v. 
POWERS, N. Y., 41 N. E. Rep. 432. 

105. WILLS—Certainty of Devise.—A devise of land to 
trustees, with power of sale, and authority to pay the 
proceeds to “the vestry of Saint Mary’s Church,” with 
directions that the money received by such vestry 
should be applied to the maintenance of its parish 
school, is not void for uncertainty as to the objects of 
testator’s bounty.—HANSON V. LITTLE SISTERS OF THE 
POOR OF BALTIMORE, Md., 32 Atl. Rep. 1052. 

106. WILLS — Contingent Remainder.—A testatrix de- 
vised a life estate in her property in trust for a daugh- 
ter’s remainder on her death leaving issue to such issue 
or their heirs; but on her death without such issue or 
their heirs a life estate therein to another daughter, 
and on her death remainder to be conveyed to the 
children and lawful heirs of the deceased brother of 





the testatrix per stirpes. The first daughter died with- 
out issue: Held, that the remainder tothe children 
and lawful heirs of the brother vested on the death of 
the second daughter.—NATHAN V. HENDRICKS, N. Y., 
41 N. E. Rep. 702. 

107. WILLS — Estate Devised.—Testator devised land 
to a person, with limitation over ifthe devisee died 
‘*without leaving issue:” Held, that the first devise, 
which, under the statute, would have been a fee-simple: 
was, by the limitation over, cut down to a fee tail, 
which, by the statute of descent (section 11), was 
transmuted into a life estate in the devisee, as the pre- 
sumption is that testator meant, by the words “without 
leaving igsue,” an indefinite failure of issue.—PATTER.- 
SON V. MADDEN, N. J., 33 Atl. Rep. 51. 


108. WILLS—Life Estate.—A devise of land to one 
“during his natural life,” and ‘‘at his death the prem. 
ises to go to, and be equally divided between, his heirs 
and next of kin,” created a life estate. Nor was such 
estate enlarged by a direction that the devisee pay to 
another, for life, a certain sum per month, which was 
made a lien on the land.—ZAVITZ Vv. PRESTON, Iowa, 64 
N. W. Rep. 668. 

109. WILLS—Restraining Power of Alienation.—A de- 
vise of land for life, with remainder over, and, in case 
the remainder man should die before attaining ma- 
jority, the proceeds of sale thereof to be distributed to 
persons named, was not obnoxious to Rev. Stat. § 2038, 
prohibiting the suspension of the absolute power of 
alienation for a longer period than two lives in being 
at the creation of the estate.—HUGHES V. HUGHES, 
Wis.,64N. W. Rep. 851. 


110. WILL — Revocation.—The testator’s destruction 
of a second will, not containing an express revocation, 
operates to revive a former will, which has been pre- 
served; and this rule is not affected by How. St. § 5793, 
providing that ‘no will nor any part thereof shall bere- 
voked except by some other will or codicil in writing,” 
duly executed.—CHEEVER V. NORTH, Mich., 64 N. W. 
Rep. 455. 


111. WILLS — Suspending Power of Alienation.—Tes- 
tator gave a life estate in separate tracts of land to 
each of his three children, with remainder over in each 
case to the body heirs of all such children, share and 
share alike: Held, that since such body heirs could 
not be ascertained until the death of all three children, 
the remainders were void, as suspending the power of 
alienation during three lives in being.—TRUFANT V. 
NUNNELEY, Mich., 64 N. W. Rep. 469. 

112. WILLS — Testamentary Capacity.—Though one 
be of sound mind in regard to his dealings in general, 
yet, if he be under an insane delusion, and his will be 
the direct offspring thereof, and different from what it 
would have been but for such delusion, it cannot 
stand.—THOMAS V. CARTER, Penn., 38 Atl. Rep. 81. 

113. WILLS—Vested Remainders.—A will devising to 
testator’s wife certain property, at her death to pass 
“absolute to my daughter, J, if she still survive. If 
she shall be deceased, it is my desire that the property 
do pass toher heirs,’—vests a remainder in the 
daughter atthe death of the testator, which may be 
disposed of by her.—TINDALL V. MILLER, Ind., 41 N. E. 
Rep. 535. 

114. WITNESS—Husband and Wife.—Except in an ac- 
tion for divorce, and in a criminal proceeding fora 
crime committed by the husband against her, the wife 
can in no case testify against her husband.—BOHNER 
Vv. B_HNER, Neb., 64 N. W. 700. 

115. WITNESS—Husband and Wife.—Under Rev. St. 
ch. 51, §5, which states when husband and wife may 1983, 
testify for or against each other, but provides that 
‘nothing in this section contained shall be construed 
to authorize or permit any such husband or wife to 
testify to any admissions or conversations of the other 
except in suits between such husband and wife,” a 
man cannot, in a suit against third persons, testify a8 
to admissions made to him during marriage by his de- 
ceased wife.—GOELZ V. GOELZ, Ill., 41N. E. Rep. 7% 





